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CONFERENCE OF DELEGATES TO MEET NOVEMBER 9TH 


As announced in the September issue of the Law 
Journal, the conference of delegates of local bar asso- 
ciations will convene in Lakeland at 10 o’clock on No- 
vember 9th. 

From the response of notices we sent out to lo- 
cal bar associations, this meeting gives promise of a 
good attendance. 

The program below 
worthwhile meeting. 

Lakeland, November 9, 1929 
Sessions at Hotel Terrace. 
RAYMER F. MAGUIRE, President of the Florida 
State Bar Association, Presiding. 
1. Report of Legislative Committee and its Activities 
hefore the 1929 Legislature— 
Honorable Cary D. Landis, DeLand, Florida. 


insures an interesting and 


2. Expediting Chancery Procedure— 
Hon. E. J. L’Engle, of the Jacksonville Bar. 
3. Round Table Discussion. 
12:00 Noon 
4. Complimentary Luncheon by Lakeland Bar— 
Hon. Thomas W. Bryant., Pres. Lakeland Bar, 
Presiding. 
Address: Judge Alexander Akerman. 
2:00 P. M. 
5. Extra-Judicial Functions—. 
Hon. Fred H. Davis, Attorney General of Florida. 
6. The Florida State Bar Association from a Legis- 
lator’s Viewpoint— 
Hon. Claude Pepper, Member 1929 aaa 
7. Round Table Discussion. 
8. Business Meeting. 


| 


4 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


FLORIDA STATE BAR ASSOCIATION 


President 
Raymer F. Maguire, 
Orlando, Florida. 


Secretary-Treasurer, 
Ed. R. Bentley, 
Lakeland, Fla 


For the information of the members of the Florida State Bar Association, the Law Journal is publish- 


ing herewith the list of the officers, members of the Executive Council, and members of the several com- 
mittees of the Association. 


President: Raymer F. Maguire, Orlando. 
Secretary-Treasurer: Ed. R. Bentley, Lakeland. 


MEMBERS OF EXECUTIVE COUNCIL 


Robert H. Anderson, Jacksonville 
C. O. Andrews, Orlando 


Ed R. Bentley, Lakeland 
John C. Cooper, Jr., Jacksonville 


W. I. Evans, Miami 
Geo. P. Garrett, Orlando 
Raymer F. Maguire, Orlando 


CIRCUIT VICE-PRESIDENTS 


Cir. 

Pensacola 15 Ernest Metcalf West Palm Beach 

4 Stanton Walker _._... Jacksonville 18 A.B. Rowe __.............--.... Palmetto 
5 D. Neil Ferguson _.. Ocala 19 W.J. Barker _. Sebring 
6 John Harris __. wena St. Petersburg 20 Jefferson B. Browne Key West 
Daytona Beach 21 A. O. Kanner Stuart 
Gainesville 22 Maxwell Baxter Ft. Lauderdale 
9 J. A. Hathaway Bonifay 23 George A. DeCottes . Sanford 
10 Solon G. Wilson Bartow 24 G. C. Martin Brooksville 
11 Vernon Hawthorne __. Miami 25 Frank Upchurch St. Augustine 
12 Geo: W. Ft. Myers 26 E. M. Johns Starke 
Matin Tampa 27 John H. Carter, Jr. Sarasota 


4 


Marianna 28 J. Ed Stokes ore Panama Citv 


COMMITTEE ON MEMBERSHIP 


T. H. Burrus, Chairman, Lakeland 
T. W. Bryant, Lakeland B. G. Langston, Lakeland 
Ira C. Hopper, Lakeland C. V. McClung, Lakeland 


COMMITTEE ON JUDICIAL ADMINISTRATION AND LEGAL REFORM 


E. J. L’Engle, Chairman, Jacksonville 
Paul D. Barnes, Miami M. D. Carmichael, West Palm Beach 
James E. Calkins, Miami C. E. Chillingworth, West Palm Beach 


COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 


H. Clyde Vining, Chairman, Miami 


J. Barker, Sebring 
George W. Coleman, West Palm Beach 


Willard Smith, Titusville 
James T. Vocelle, Vero Beach 


i 
t 
t 
t 
| 
4 
Fic 
oe 
» 
| 
q 
; 
i 
4 
i] 
| 
2 
i 
. 
: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 5 
COMMITTEE ON PROFESSION AL ETHICS AND GRIEVANCES 
J. A. Searlett, Chairman, Deland 


E. G. Baxter, Gainesville W. J. Steed, Kissimmee 
Alfred A. Green, Daytona Beach Fred R. Wilson, Sanford 


COMMITTEE ON AMERICAN CITIZENSHIP 


G. B. Knowles, Chairman, Bradenton 
W. T. Harrison, Bradenton H. S. Sawyer, Sarasota 
Sumter Leitner, Arcadia G. Edwin Walker, Bartow 


COMMITTEE ON NOTEWORTHY CHANGES IN THE STATUTE LAW 


R. A. Henderson, Jr.. Chairman, Ft. Myers 
John U. Bird, Clearwater L. L. Parks, Tampa 
J. Rex Farrior, Tampa O. K. Reaves, Tampa 


COMMITTEE ON LEGISLATION 


Cary D. Landis. Chairman, Deland 
P. L. Gaskins, Jacksonville T. J. Watson, Tampa 
Vernon Hawthorne, Miami W. H. Watson, Pensacola 


COMMITTEE ON MEMORIALS 


Jude Edith M. Atkinson. Chairman, Miami 
Miss Madeline A. Jacobson, Tallahassee Mrs. Herberta Leonardy, Sanford 
Miss Mary A. Leddy, Miami Miss Leila Russell, Miami 


COMMITTEE ON CRIMINAL LAW AND CRIMINAL PROCEDURE 


J. McHenry Jones, Chairman. Pensacola 
A. G. Campbell, DeFuniak Springs R. A. McGeachy, Milton 
Dickson H. Carter. Pensacola Cecil A. Roundtree, Chipley 


COMMITTEE ON PUBLICATIONS 


John C. Cooper, Jr., Chairman, Jacksonville, 4 years 
W. H. Watson, Pensacola, 5 years W. I. Evans, Miami, 2 years 
George C. Bedell, Jacksonville, 3 years W. H. Ellis, Tallahassee, 1 year 


COMMITTEE ON AMERICAN LAW INSTITUTE 
T. M. Shackleford, Chairman, Tampa. 5 years (First District) 


George P. Garrett, Orlando. 4 year (State At Large) Samuel Pasco, Pensacola. 2 years (Third District) 
Scott M. Loftin, Jacksonville. 3 years (Fourth District) E.G. Baxter, Gainesville. 1 year (Second District) 


j FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


AMERICAN CITIZENSHIP 
By G. C. YOUNG 


The American citizen has the vast heritage of the 
past to guide him. From the misty dawn of history 
until the present, ‘the law of coherence and continuity 
in political development’ has experienced no important 
breach. Individual choice has always had its part in 
the shaping of political institutions; but it has been 
circumscribed by environment, ‘forced to wait upon 
the slow and almost imperceptible formations of habit.’ 
“Monarchs have been forced to respect prejudices of 
subjects; reformers to decrease their paces so as not 
too far to outrun the masses. Revolution has invaria- 
bly been followed by reaction. Political growth re- 
fuses to be forced; institutions develop with the slow 
growth of social relationships, and change only in 
response to new circumstances.” 

“Bonds of kinship broadened into the Family, the 
Family into the Community. The king became the 


representative of the community rather than its mas- — 


ter. The Community developed into the city-state. In 
Rome and the city-states of Greece the conception of 
citizenship supplanted that of kinship. The state was 


the center of civic affection and the object of civic 


virtue. The public officer ruled not in his own name 
but in that of the State.” Around Rome there grew up 
a vast Empire; it was Rome’s Empire,—the world 
was seen through the eyes of a city. “The only citi- 
zenship that Caracalla could bestow was the citizen- 
ship of Rome.” 

Under the developed Feudal System the king’s 
realm is his estate; he becomes the sole source of law 
and justice, the king who out of his abundant grace 
grants rights and constitutions to his people. Where 
the Feudal System fails of full fruitage, where free- 
hold estates are not entirely blotted out, that political 
liberty abides in the people which finally creates the 
constitutional state, the limited monarchy, the self- 
governing body with its organs of popular representa- 
tion and constitutional guarantees of liberty. Of what 
the Greeks and Romans seemed to dwell in ignorance, 
the Teuton knew from the beginning, that representa- 
tion is the keystone to the arch of polity. 

While the Greeks and Romans had no conception 
of individual liberty, this was the most fundamental 
idea of the Anglo-Saxons. In early English history 
the Anglo-Saxons sought to plan their political insti- 
tutions along the line expressed in the American De- 
claration of Independence several hundred years later, 
that the individual citizen has certain inalienable 
rights, the right to life, liberty, and the pursuit of 
happiness; that governments are instituted by the 
people and derive their powers from the people. A 
century and a half after the Norman Conquest the 


barons on the plains of Runnymede did not demand a 
grant of rights. On the contrary, they ‘asserted the 
rights of individual freedom and demanded observ- 
ance’ of them. They laid the corner-stone of a repre- 
sentative system of government in this solemn pledge 
of Magna Charta: 

“No freeman shall be taken, or imprisoned, or be 
disseized of his free hold, or his liberties, or his free 
customs, or be outlawed, or exiled, or otherwise de- 
stroyed, but by the lawful judgment of his peers, or 
by the laws of the land.” 

Repeatedly in the confirmation of the Great Char- 
ter, in the Petition of Rights, in the Habeas Corpus 
Act, in the Bill of Rights, in the Massachusetts Body 
of Libertiés, and in the immortal Declaration of In- 
dependence is sounded a dominant “note of insistence 
upon the inalienable right of individual manhood un- 
der government but independent of government, and 
if need be, against government, to life and liberty. 
Bluntschi, the great Heidelberg publicist of the last 
century, says: 

“Representative government. and self-government 
are the great works of the English and American 
peoples. The English have produced representative 
monarchy with parliamentary government. The Amer- 
icans have produced the representative republic. We 
Europeans upon the Continent recognize in our turn 
that in representative government alone lies the hoped- 
for-union between civil order and popular liberty.” 

The Constitution of the United States deals mainly 
with the essential qualities of government. Those es- 
tablished by the Constitution are, in brief: 

“First, that the government is representative. 

Second, the constitution recognizes the liberty of 
the individual citizen as distinguished from the total 
mass of citizens, and it protects that liberty by specific 
limitations upon the power of government. 

Third, it distributes the sum total of government 
into three separate departments, and _ specifically 
limits the powers of the officers in each department. 

Fourth, it superimposes upon a federation of state 
governments, a national government with sovereignty 
acting directly upon the states, and also upon the 
citizens of each state, a line of limitation being drawn 
between powers of the national government and those 
of the state governments. 

Fifth, it makes observance of its limitations re- 
quisite to the validity of all laws, national or state, to 
be judged by the courts of law in each concrete case 
as it arises.” 

Says Elihu Root, leading American statesman and 
constitutional lawyer: 
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“The conditions of life in America have changed 
very much since the Constitution of the United States 
was adopted. In 1789 each state entering the Federal 
Union had preserved the separate organic life of the 
original colony. Each had its center of social and bus- 
iness and political life. Each was separated from the 
others by the barriers of slow and difficult communi- 
cation. In a vast territory, without railroads or 
steamships or telegraph or telephone, each community 
lived within itself. 

Now, there has been a general social and industrial 
rearrangement. Production and commerce pay no at- 
tention to state lines. The life of the country is no 
longer grouped about state capitals, but about the 
great centers of continental production and _ trade. 
The organic growth which must ultimately determine 
the form of institutions has been away from the mere 
union of states toward the union of individuals in the 
relation of national citizenship. The same causes 
have greatly reduced the independence of personal and 
family life. In the eighteenth century life was sim- 
ple. The producer and consumer were near together 
and could find each other. Every one who had an 
equivalent to give in property or service could readily 
secure the support of himself and his family without 
asking anything from government except the preserva- 
tion of order. Today almost all Americans are de- 
pendent upon the action of a great number of other 
persons mostly unknown. About half of our people 
are crowded into the cities and large towns. Their 
food, clothes, fuel, light, water—all come from distant 
sources, of which they are in the main ignorant, 
through a vast, complicated machinery of production 
and distribution with which they have little direct re- 
lation. If anything occurs to interfere with the work- 
ing of the machinery, the consumer is individually 
helpless. To be certain that he and his family may 
continue to live he must seek the power of combina- 
tion with others, and in the end he inevitably calls 
upon that great combination of all citizens which we 
call government to do something more than merely 
keep the peace—to regulate the machinery of produc- 
tion and distribution and safeguard it from interfer- 
ence so that it shall continue to work.” 

A change in industrial conditions also has taken 
place. Formerly they were comparatively simple, and 
the relation between employer and employee was large- 
ly a relation of individual to individual, involving in- 
dividual freedom of contract and freedom of oppor- 
tunity essential to equality in the commerce of life. 
In the great manufacturing, mining and transporta- 
tion industries of the country a vast system of col- 
lective bargaining has supplanted the free “give and 
take” of individual contract. Great masses of men 
organize and act through representatives, or the in- 
dividual on the one side accepts what he can get from 


superior power on the other. Under this system the 
individual laborer, stockholder, or consumer is well- 
nigh helpless. 

The theory of political activity which is character- 
ized by Marcy’s declaration that “to the victors belong 
the spoils” tended to make possession of office the 
primary and all-absorbing purpose of political con- 
flict. This purpose led through a more or less grad- 
ual process to organizations designed to control nomi- 
nations and elections to office. The real power of gov- 
ernment came to be vested to a high degree in unof- 
ficial organizations. Where there was a strong man 
at the helm of such an organization his control ap- 
proached that of dictatorship. Great corporations be- 
came more and more dependent upon the protection 
and toleration of government. By contributing heav- 
ily to campaign funds of political organizations, they 
determined in large measure the personnel of public 
offices. Under these conditions governmental institu- 
tions did not operate as they were intended to operaie. 
This has led to a desire to get away from what is in 
fact an extra-constitutional method of controlling con- 
stitutional government, and has given rise to most of 
the new political methods of the last decade. 

So much for the growth and general structure of 
the American form of government upon which citizen- 
ship is founded and under which its rights and duties 
are exercised. 

“Every right and benefit we receive from the com- 
munity or nation must be offset by a corresponding 
duty and paid for by the performance of that duty.” 
Government begins at home with the citizens. Its 
safety consists not merely in laws or legislation, but 
in the men and women who are willing to put service 
before self-interest. “Sad will be the day,” wrote 
Phillips Brooks, “for any youth when he becomes ab- 
solutely contented with the life he is living; with the 
thoughts he is thinking, and the deeds he is doing; 
when there is not forever beating at the door of his 
soul some great desire to do something larger which 
he knows he was meant and made to do.” 

Not a single clause of the Constitution directly de- 
fines the duties of citizens. The document is a fair 
summary of the rights of citizenship. But it follows 


_ that the maxim “For every privilege there is a cor- 


responding responsibility” is highly applicable here. 
Theodore Roosevelt tells of his first experience in 
ward politics. ‘None but the roughs and profes- 
sional. politicians go there; our people do not mix in 
these affairs’, said his friends when he announced 
that he was going to a political-meeting. “Then,” 
said Roosevelt, “you do not belong to the governing 
class in this country. So far as I am concerned I in- 
tend to belong to the governing class.” “The life story 


of this remarkable American is a challenge to every — 


American citizen who is determined to exercise the 
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privileges and duties of his birthright.” The spirit of 
“letting the politicians do it” surely is a dangerous 
one; it involves a step toward dictatorship either of 
an aristocracy or of the proletariat. Voters should 
realize that twelve times out of thirty-five, a president 
of the United States has been elected by a minority of 
the popular vote; that each time a qualified citizen 
refuses to vote he loses of the essence of an Ameri- 
can’s identity. The privilege of the ballot is a price- 
less heritage ‘not to be bartered away for favor, for 
friendship, or for gain.’ The intelligent ballot of the 
intelligent, honest voter is the very life blood of the 
nation. “It is a citizen’s duty to engage in the ‘game’ 
of politics and see that no one wins by default. A 
citizen’s obligations are not solely the obeying of laws 
and paying of taxes.”” Community service, the expendi- 
ture of time, thought and devoted interest in enter- 
prises that make for happiness, civic improvement and 
progress should occupy a part of his time. Every ex- 
ceptional city, every big institution, college, library, 
or church has as a part of its history the story of a 
citizen or a group of citizens that had a vision of 
greater community service. Daniel Webster well ex- 
pressed the spirit that every citizen should claim as 
his own: 

“T shall know but one country! The ends I aim 
at shall be my country’s, my God’s, and truth’s”. 

“IT was born an American; I lived an American; I 
shall die an American, and I intend to perform the 
duties incumbent upon me in that character to the end 
of my career”. 

The supreme responsibility of a citizen is that of 
becoming informed and enlightened. He should be so 
well informed on public life and civic problems that 
his judgments may be based on knowledge and not on 
prejudice. The social progress of the past has been 
achieved mainly by trial and error methods. What- 
ever seemed to bring satisfactory results or to im- 
prove upon the past was accepted for the time being. 
But the social sciences must meet and overcome all 
prejudices and superstitions of ages gone by. The 
future is to be a scientific age. Progress will depend 
upon the specialist. Such problems as tariff, taxa- 
tion, commerce, crime and punishment, poverty, com- 
munity health, city planning, and education call for 
experts in the respective lines. The average individ- 
ual has neither time nor opportunity to go into the en- 
tanglements of these problems. As a nation there is 
a necessity to have a scientific attitude toward all so- 
cial and political problems. The nation’s social re- 
forms must be founded on carefully thought out plans. 

The broad outlook of the future citizen will be 
marked by certain definite characteristics and re- 
sponsibilities : 

1. “The future citizen must plan for the days and 
ages of the future. He must be forward-looking, 


neither trying to return to past conditions nor at- 
tempting to preserve the present unchanged.” 

2. He must feel that the burden is his to be fully 
informed upon his public duties. Education must be 
universal and it must continue in some form through- 
out life. 

8. He should view human conduct as a _ whole, 
taking into consideration the laws of cause and effect. 

4. A larger view of citizenship will compel to 
deeper understanding of the fundamental ideas of 
government. 

5. The future citizen will have a deeper sense of 
fair-play and of good fellowship. “Everyone must 
work at something worth while, whether he be rich 
or poor.” “All should realize that making a life is 
vastly more important than making a living.” 

6. “Co-operation will be a mighty force of the fu- 
ture. Around it will cluster most reforms. It will 
become unmanly not to co-operate to a reasonable de- 
gree. Such co-operation will look, not mainly to im- 
mediate results, but to future good; not to the advan- 
tage of the individual except as he gains through the 
advancement of the entire group.” 

Ultimately there must be co-operation of all civiliz- 
ed nations for the solution of world problems. “War 
between nations must come to an end, just the same as 
private combat, dueling, and war between factions and 
groups of the same nations have been discredited and 
adjusted in some other way.” 

“The supreme need of the future citizen will be 
moral living expanded to all forms of human activity. 
We have no record that a sane man ever repented 
that he had lived an honest and well regulated life.” 
May all true Americans ponder these words of Kather- 
ine Lee Bates: 


“May God thy gold refine 
Till all success be nobleness, 
And every gain divine! 


O beautiful for patriot dream 
That sees beyond the years 
Thine alabaster cities gleam 
Undimmed by human tears! 
America! America! 


God shed his grace on thee, 

And crown thy good with brotherhood 
From sea to shining sea! 

America! America!” 


“All governments are governments of men as well 
as of laws; for government is a human institution. 
Laws are man-made, man-executed, man-interpreted. 
Sometimes the laws, sometimes the men, seem the 
more important to us; and whether the one or the 


j 
} 
| 
| 
} 
| 
| 
| 
i 
it 
| 
4 
| 
a 
| 
| 
i 
: 
i 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 9 


other, often depends upon whether we agree or dis- 
agree with the manner in which men interpret and 
apply the laws.” But it is absurd to endeavor to com- 
pare those things which are not comparable. The es- 
sence of government, as in most other human institu- 
tions, is its spirit. So in the individual, moral char- 
acter is the highest attribute. In the words of Horace 
Greeley, “Fame is a vapor, popularity an accident, 
riches take wings, those who cheer today will curse 
tomorrow, only one thing endures—character.” 
Quoting Howard Lee McBain, the Ruggles Profes- 
sor of Constitutional Law in Columbia University, 
“The constitution of the United States was not 
handed down on Mount Sinai by the Lord God of 
Hosts. It is not revealed law. It is no final cause. It 
is human means. The system of government which it 


provides can scarcely be read at all in the stately pro- 
cession of its simple clauses. Yet its broad outlines 
are there sketched with deft strokes. Through long 
unfolding years it has been tried in the crucible of 
men’s minds and hearts. It lacks alike perfection and 
perfectibility. But it has been found good—exceeding 
good. It is not to be worshipped. But it is certainly to 
be respected. Nor is it to be lightly altered, even if 
that were possible. The unit that it serves or shouid 
serve is not society but the individual. As we slowly 
move from individualism to collectivism, as move no 
doubt we must, hark We the People to remember that 
men cannot be made good by law, that nothing that is 
human is infallible, and that governments, whatever 
their form, are only as moral as those who hold the 
throttle of power at the moment.” 
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FLORIDA SUPREME COURT OPINIONS 


(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
date will be published in full each month by the Law Journal. Each opinion is published by permission of the 
Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor.) 


A. I. BAKER, 
Plaintiff in Error, 
V. CIRCUIT COURT OF 
STATE OF FLORIDA, HOLMES COUNTY. 
Defendant in Error. 
BROWN, J. 

Plaintiff in error was convicted of assault with 
intent to commit manslaughter. Certain testimony 
was admitted over his objection, but as it appears to 
have been part of the res gestae, the court was with- 
out error in admitting it. That testimony was in 
conflict. The defendant had the advantage so far as 
the number of witnesses was concerned, but there was 
by the testimony of two witnesses, sufficient evidence, 
if true, to sustain the verdict. Whether this evidence 
was true, was a question for the jury. They had the 
witnesses before them and heard them testify, and 
the trial judge, who had like opportunity, declined to 
set aside the verdict. Upon the testimony disclosed 
by the record, most of which was reduced to narra- 
tive form in an apparently hurried and hap-hazard 
manner, embracing also numerous clerical errors im- 
pairing its intelligibility, we would not be authorized 
to hold that the trial judge was in error in denying 
the motion for new trial. 

Affirmed. 

TERRELL, CJ. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 25, 1929. 

A writ of error to the Circuit Court for Holmes 
County, D. J. Jones, Judge. 

W. T. Bludworth, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for the State. 


T. R. MARTIN, 
Plaintiff in Error, 
Vv. SARASOTA COUNTY. 
CLARE C. HOSMER, 
Defendant in Error. 
ELLIS, J. 

Clare C. Hosmer brought an action in the Circuit 
Court for Sarasota County against T. R. Martin in 
assumpsit. The declaration contained five common 
law counts to which the defendant interposed two 
pleas, one appropriate to the action and the other not. 

There was a trial but the record contains neither 


verdict nor judgment. It discloses that a motion for 
a new trial was made by the defendant and the court 
overruled it. Thereupon the defendant took a writ of 
error. When no final judgment appears in the record 
proper, the writ of error will be dismissed by the ap- 
pellate court sua sponte. See Flournoy v. Interstate 
Elec. Co., 61 Fla. 214, 55 South Rep. 983; Strouse v. 
Hall, 62 Fla. 394, 56 South. Rep. 946; Zaring v. Hum- 
phreys, 68 Fla. 6, 65 South. Rep. 665. 

Neither the record proper nor the bill of excep- 
tions discloses either verdict or judgment so the writ 
of error is dismissed. 

It is so ordered. 

TERRELL, CJ. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 26, 1929. 

A writ of error to the Circuit Court for Sarasota 
County, Paul C. Albritton, Judge. 

Burket & Fish & Harold H. Flower, for Plaintiff in 
Error; 


Perry, Williams & Williford, for Defendant in 
Error. 


THE STATE OF FLORIDA, ex rel 
THE SANFORD HERALD, a Corporation, 
F Plaintiff, 
ORIGINAL 

Vv. JURISDICTION. 
W. W. WRIGHT, Judge of the Circuit 
Court of the Twenty-Third Judicial 
Circuit of Florida, and 
GEORGE A. DeCOTTES, 

Defendants. 

BUFORD, J. 

This matter comes before the Court on original 
petition for writ of prohibition. 

George A. DeCottes brought suit in the Circuit 
Court against the Sanford Herald in an action for 
libel, claiming damages in the sum of One Hundred 
Thousand ($100,000) Dollars. 

The cause came on for trial and after the case had 
been submitted to the jury and the jury had retired 
to consider its verdict, a motion and waiver was filed 
by the plaintiff, in words and figures as follows: 

“The Court having heretofore directed the 
jury in this cause to return a verdict in favor of 
the plaintiff, assessing his damages in such sum 
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as they may determine from One Cent (1c) to 
One Hundred Thousand Dollars ($100,000), and 
the jury having failed as yet to render a verdict 
as directed by the Court, comes now the plaintiff 
herein and waives any and all damages of and 
from the defendant for the wrongs and injuries 
complained of in his declaration in this cause, 
except damages in the sum of One Cent (1c), and 
further moves the Court to direct that a verdict 
be signed by one of the members of the Jury as 
Foreman in the following language to-wit: 

‘We, the jury, find for the plaintiff, Geo. A. 
DeCottes, and against the defendant, The San- 
ford Herald, a corporation, and assess his 
damages in the sum of one cent, so say we all. 


Foreman’. 

Dated this 17th day of August, A. D. 1929. 

GEO. A. DeCOTTES, 
GEO. A. DeCOTTES, 
In propria persona.” 
And, thereupon, the following proceedings are shown 
by the record: 

“Comes now the plaintiff in his own proper 
person and moves the Court to instruct the jury 
to return a verdict in favor of the plaintiff as- 
sessing damages in the sum of One Cent, which 
motion was denied by the Court. 

Comes now the plaintiff by his attorney, Cary 
D. Landis, and moves the Court for a directed 
verdict for the plaintiff in the sum of One Cent, 
files a waiver of all other damages except this 
sum, which motion was denied by the Court. 

The Jury here entered Open Court and an- 
nounced that they could not agree, whereupon the 
Court declared a Mis-trial, and the Jury was dis- 
charged for the Term.” 

It is the contention of the relator that the filing of 
the waiver of all damages in excess of One Cent has 
the effect of reducing the claim of damages sought to 
be recovered in this suit to the sum of One Cent and 
that, therefore, the circuit court is without jurisdiction 
of the cause. 

There is nothing in the record presented, nor in 
the petition, to show that any application has been 
made or any pleadings filed in the lower court rais- 
ing the question of jurisdiction, nor is there anything 
in the petition or the record before us to show that the 
circuit court intends to take any further cognizance of, 
or action in, this cause. Therefore, the petition for 
the writ of prohibition should be denied without pre- 
judice and it is so ordered. 

Denied. 

WHITFIELD, PJ., and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 


Opinion filed September 25, 1929. 
An application for a writ of prohibition. 


James M. Carson and George G. Herring, for Re- 
lators. 


GEORGE E. RICE and M. R. 
PRINE, as Administrator 

of the estate of J. W. 

PRINE, deceased, 


J Appellants, 
Vv. SUMTER COUNTY. 
A. J. FORE, 
Appellee. 


PER CURIAM. 

This is a suit for specific performance brought by 
the assignee of a half interest of the vendee joined by 
the administrator of the vendee’s estate, the defend- 
ant being the vendor in the contract to sell real es- 
tate. An appeal was taken from a decree dismissing 
the bill on demurrer sustained. 

The cause having heretofore been submitted to the 
Court upon the transcript of the record of the decree 
herein, and briefs and argument of counsel for the 
respective parties, and the record having been seen 
and inspected, and the Court being now advised of its 
judgment to be given in the premises, it seems to the 
Court that there is no error in the said decree; it is, 
therefore, considered, ordered and decreed by the 
Court that the said decree of the Circuit Court be, 
and the same is hereby affirmed for lack of proper 
parties complainant. See 36 Cyc. 764; 20 Enc. Pl. & 


Pr. 422; Pomeroy’s Specific Performance (3rd Ed.) 
Section 488. 


Affirmed. 

WHITFIELD, PJ., and STRUM and BUFORD. 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 

Opinion filed September 27, 1929. 

An appeal from the Circuit Court for Sumter 
County, J. C. B. Koonce, Judge. 

R. A. Burford and McCollum & Howell, for Ap- 
pellants ; 

Hall & Austin, for Appellee. 


F. H. SCHULTE, 


Plaintiff in Error, 
HILLSBOROUGH COUNTY. 
B. R. FRAZEE, 


Defendant in Error. 


PER CURIAM. 

In an action for malicious prosecution the defend- 
ant in error recovered a judgment against plaintiff in 
error in the sum of one thousand dollars for which 
final judgment was entered. Writ of error is taken 
to that final judgment, error being assigned on the 
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denial of a motion for a directed verdict and on certain 
alleged defects in the charge of the court. 

We have examined the record and while we think 
the charge was defective we do not think the plaintiff 
successfully carried the burden of proving by pre- 


ponderating evidence the concurrence of both malice 


and want of probable cause as prescribed by this 
court in Tatum Brothers Real Estate and Investment 
Company vs. Watson 92 Fla. 278, 109 So. 623. For 
such reasons the judgment below must be and is here- 
by reversed. 

Reversed. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 27, 1929. 

. A writ of error to the Circuit Court for Hillsbor- 

ough County, F. M. Robles, Judge. 

Harry R. Hughes, for Plaintiff in Error; 

E. P. Martin, for Defendant in Error. 


CARL H. DITTMAR, 
Appellant, 
Vv. BROWARD COUNTY. 
WOODS-HOSKINS-YOUNG COMPANY, 
a Florida Corporation, 
Appellee. 
BUFORD, J. 

Amended bill of complaint was filed to enforce 
specific performance of four certain contracts exist- 
ing between the parties for purchase and sale of cer- 
tain parcels of real estate. A special demurrer was 
filed to the amended bill and a general demurrer was 
filed to the amended bill. An order was made over- 
ruling both the general and special demurrers. From 
this order appeal was taken. 

The appellant assigned two errors. The order of 
the court overruling the special demurrer and the or- 
der of court overruling the general demurrer. In his 
brief, the appellant has grouped his two assignments 
of error. Therefore, the rule as stated in A. C. L. Ry. 
vs. Whitney 65 Fila. 72, 61 Sou. 179, ‘““Where several 
assignments of error are grouped in the brief of plain- 
tiff in error and one assignment fails, they all fail’. 
applies. 

Aside from the application of this rule, we may 
say that the inspection of the record discloses that the 
so-called special demurrer is in fact a general demur- 
rer, because it goes to the entire bill of complaint, and, 
therefore, as a special demurrer it should have been 
overruled. 

The genera] demurrer must be taken to have ad- 
mitted the truth of all the facts well pleaded in the bill 
and it is a rule, which has been too often stated by 
this Court to require the citation of authorities, that 


a general demurrer to a bill of complaint must be 
overruled if the bill contains any equity. 

The bill of complaint in this case clearly states 
grounds for equitable relief as prayed under authority 
of the opinions in the cases of Realty Securities Cor- 
poration vs. Johnson 93 Fla. 46, 111 Sou. 532; et al 
vs. Bobbitt 94 Fla. 704, 114 Sou. 513, and cases there 
cited. Therefore, the order appealed from should be 
affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed September 27, 1929. 

An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

S. Grover Morrow, for Appellant; 

McCune, Casey, Hiaasen & Fleming, for Appellee. 


SANTA BARBARA ESTATES, INC., 
a Florida Corporation, 


Appellant, 
Vv. BROWARD COUNTY. 
BAYARD T. COUCH, 
Appellee. 


BUFORD, J. 

The appeal here is from an order overruling a de- 
murrer to the complainant’s amended bill of com- 
plaint. The amended bill of complaint seeks to rescind 
a certain contract for the purchase and sale of certain 
real estate, to procure an accounting betwen the par- 


ties and to recover the amount paid by the complain- 


ant to the defendant and to enforce a lien against the 
property for such payments. It was alleged that the 
defendant had violated certain dependent covenants, © 
promises and obligations which had been made for the 
purpose of inducing, and which did induce, the com- 
plainant to make the purchase and pay the money 
sought to be recovered. 

It would serve no useful purpose to set out in haec 
verba the allegations of the bill of complaint. 

A demurrer being interposed to the bill of com- 
plaint the same was overruled and, thereupon, appeal 
was entered. The law applicable to the case at bar has 
been clearly enunciated in an able opinion prepared 
by Mr. Justice Strum for this Court in the case of 
Sun City Holding Company vs. Schoenfeld, filed May 
11, 1929, reported 122 Sou. 252, on authority of which 
opinion the order overruling the demurrer should be 
affirmed and it is so ordered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed September 27, 1929. 


i 
a 
| 
j 
| 
| 
q 
var 
os 
4 
| 
35 
qq 
} 
| 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 13 


An appeal from the Circuit Court for Broward 
County, Vincent C. Giblin, Judge. 

Huber, Blackwell & Gray, for Appellant; 

Mitchell D. Price and Robert S. Florence, for Ap- 
pellee. 


J. W. HINSON, 
if Plaintiff in Error, 
Vv. JACKSON COUNTY. 
W. H. DRUMMOND, 
Defendant in Error. 
BUFORD, J. 

In this case the plaintiff, defendant in error here, 
sued the defendant, plaintiff in error here, in an action 
in the circuit court wherein he alleged that he had 
been damaged by the deceit and misrepresentations of 
the defendant with reference to the condition of a 
bank of which the defendant in the court below was a 
member of the board of directors and President. 

It is alleged that the defendant was President and 
Director of the Bank and to persuade and procure the 
plaintiff to leave money belonging to plaintiff on de- 
posit in the bank, represented to the plaintiff on a 
certain day in July, 1926, that said bank was in sound 
condition and was solvent, when, in truth and in fact, 
said bank was at that time insolvent and was not in 
a sound condition. 

One count of the declaration alleges that the true 
condition of the insolvency of the bank was known to 
the defendant, or that he should have known it. 

The second count does not make this averment but 
does aver that the defendant was a director of and 
President of the said bank. Both counts allege that 
the representations were made to the plaintiff by the 
defendant for the purpose of inducing plaintiff to 
permit a large deposit of money to remain in the bank 
and to make further deposits of money in the bank 
and that the plaintiff, relying upon the statements 
and representations, and believing same to be true, 
deposited large sums of money in the bank. That the 
bank was subsequently closed and the plaintiff lost his 
money. 

The proof amply supports the allegations of the 
declaration. We have carefully considered charges 
given by the court and when taken as a whole we find 
no reversible error. In Watson vs. Jones, 41 Fla. 241, 
25 Sou. 678, this Court say: 

“Wherever a party makes a false representa- 
tion of a material fact to a person ignorant there- 
of, with intention that it shall be acted upon, fol- 
lowed by reliance upon and by action thereon 
amounting to a substantial change of position, 
and the special situation or means of knowledge 
of the party making the statement were such 
that it was his duty to know as to the truth or 
falsity of the representation, such party is in law 


guilty of fraud as much so as if he actually knew 
that his statement was false, and an action for 
deceit based thereon is not under our statute 
(Section 1294 Revised Statutes) barred until 
three years from ‘the discovery by the aggrieved 
party of the facts constituting the fraud’.” 

And, further in the same opinion, the Court say: 

“Averments in a declaration for deceit, to the 
effect that defendant well knew his statements to 
be untrue, and that his special situation or means 
of knowledge were such as made it his duty to 
know whether his representations were true or 
false, are but different methods of alleging the 
same ultimate fact—knowledge—and a declara- 
tion containing both averments is not bad for 
duplicity, nor can it be said to be so framed as 
to prejudice or embarrass the defendant in pre- 
paring his defense.” 

In Wheeler vs. Barrs, 33 Fla. 696, 15 Sou. 584, the 
Court say: 

“A false representation of a material fact, 
made with knowledge of its falsity, to a person 
ignorant thereof, with intention that it shall be 
acted upon, followed by reliance upon and by 
action thereon amounting to substantial change 
of position, is a fraud of which the law will take 
cognizance.” 

And, further in this opinion, the Court say: 

“The knowledge by the maker of the repre- 
sentation, of its falsity, or, in technical phrase, 
the scienter, can be established by either one of 
the three following phases of proof: (1) That 
the representation was made with actual knowl- 
edge of its falsity; (2) without knowledge either 
of its truth or falsity; (3) under circumstances 
in which the person making it ought to have 
known, if he did not know, of its falsity. Under 
the first phase the proof must show actual knowl- 
edge of the falsity of the representation. Under 
the second phase it should show that the repre- 
sentation was made in such absolute, unqualified 
and positive terms as to imply that the party 
making it had knowledge of its truth, and that 
he made such absolute, unqualified and positive 
assertion on a subject of which he was ignorant, 
and that he had no knowledge whether his as- 
sertion in reference thereto was true or false. 
Under the third phase the proof should show that 
the party occupied such a special situation or 
possessed such means of knowledge as made it his 
duty to know as to the truth or falsity of the rep- 
resentation made. If the proof establishes either 
one of these three phases, the scienter is suffi- 
ciently made out.” 

See also Mizell et al vs. Upchurch, 46 Fla. 443, 35 Sou. . 
9, and cases there cited. 
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The record discloses no reversible error and, there- 
fore, the judgment should be affirmed. It is so or- 
dered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

ELLIS, J.; Should be affirmed on authority of 46 
Fla. 443. 

Opinion filed September 27, 1929. 

A writ of error to the Circuit Court for Jackson 
County, Amos Lewis, Judge. 

Thomas E. Walker and Carter, Solomon, Welch & 
Pierce, for Plaintiff in Error; 

Cecil A. Rountree, for Defendant in Error. 


STATE OF FLORIDA, ex rel. 
CAROLYN S. REEVES, et al. 
Relators, ORIGINAL 
Vv. MANDAMUS. 
J. C. ROURKE, J. H. SCALES, 
and G. M. ELLIOTT as the 
Board of Supervisors of 
Econfena Drainage District. 
Respondents. 
WHITFIELD, P.J. 

Chapter 13629, Acts of 1929, created and estab- 
lished the Econfena Drainage District ‘“‘for the pur- 
pose of drainage and reclamation of the land herein- 
after described and protecting the same from ithe 
effect of water for agricultural and sanitary pur- 
poses, and for public convenience, welfare, utility and 
benefit.” 

The statute contains the following: 

“That in all respects not herein otherwise 
specified or provided, the said Econfena Drain- 
age District shall have all power and authority 
conferred by and be subject to the provisions of 
Chapter 6458, Laws of Florida Acts of 1913, and 
all Acts amendatory thereof, and the general laws 
appertaining to drainage now in force, the same 
now being Sections 1455 to 1480, inclusive, and 
Sections 1483 to 1522, inclusive, of the Compiled 
General Laws of Florida, 1927, and all general 
laws of the State of Florida, appertaining to 
drainage, not inconsistent herewith, which may 
hereafter be enacted; and said Econfena Drain- 
age District shali operate under and be subject 
to the provisions of said general laws to the same 
extent and effect as if said drainage district had 
been created and organized under the said Chap- 
ter 6458; and all general drainage laws of the 
State of Florida not inconsistent with the pro- 
visions of this Act are, and shall be, applicabie 
to the said Econfena Drainage District as by this 
Act created and established.” 


An alternative writ of mandamus seeks to require 
the respondent supervisors of the drainage district to 
appoint a chief engineer for the drainage district and 
to levy a tax therein as required by the statutes 
adopted by reference. The respondents by return 
averred the invalidity of the statutes that had been 
adopted by reference in the statute creating the Econ- 
fena Drainage District, because of an asserted in- 
validity of the general law for organizing drainage 
districts by administrative action. The relators filed 
a motion to quash the return as insufficient. 

The Econfena Drainage District having been cre- 
ated and established by statute, the operating statutes 
adopted by reference became a part of the law of the 
Econfena Drainage District, and the validity or in- 
validity of the general law for the organiaztion of 
drainage districts by proceedings taken under such 
general law, is not material. 

The motion to quash the return is granted. 

STRUM and BUFORD, JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed September 27, 1929. 

A case of original jurisdiction—Mandamus. 

W. T. Hendry, for Relators; 

L. W. Blanton, for Respondents. 


STATE OF FLORIDA on the 
relation of C. B. PALMER, 


/ Relator, ORIGINAL 
HABEAS CORPUS. 
FRANK STOUTAMIRE as 
Sheriff of Leon County, Florida, . 
Respondent. 


PER CURIAM. 

On the authority of the Opinion in the case of 
State Ex Rel Bradford, vs. Stoutamire as Sheriff, this 
day filed, it is ordered and adjudged by the Court 
that the Relator herein should be discharged from 
custody with his costs in this behalf expended. 

All concur. 


STATE OF FLORIDA, on the 
Relation of R. H. BRADFORD, 
Relator, ORIGINAL 
v. JURISDICTION. 
FRANK STOUTAMIRE, as Sheriff of 
Leon County, Florida, 
Respondent. 
PER CURIAM. 
R. H. Bradford, being arrested under an affidavit 
charging 
“that on the 28th day of August, A. D. 1929, in 
the County aforesaid one, R. H. Bradford, did 
then and there unlawfully engage in and do bus- 
iness as a wholesale dealer in gasoline in the 
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County of Leon and State of Florida, without 
having paid the license tax and without procuring 
the State and County licenses required by sections 
896 and 804 of the Revised General Statutes of 
Florida of 1920, for the year ending September 
30th, 1929; contrary to the statute in such case 
made and provided, and against the peace and 
dignity of the State of Florida,” 
sued out writ of habeas corpus. 

The State contends that section 896, together with 
Section 804, Revised General Statutes of Florida, 
is in full force and effect and that the relator being 
engaged in business of wholesale dealer in gasoline 
is required to pay the tax provided by these sections 
of the statutes. Section 896 reads as follows: 

“Gasoline Dealers.—Gasoline, wholesale deal- 
ers in, shall pay a license tax of ten dollars in each 
county.” 

Section 804 reads as follows: 

“County licenses levied; city licenses, amount. 
—That in every case, not otherwise provided in 
this Chapter, a county license tax of fifty per 
cent of the State license tax be, and the same is 
hereby levied and imposed upon any business, 
profession or occupation mentioned in this Chap- 
ter and the Tax Collector of each County in this 
State is hereby authorized and directed to collect 
such county license tax when the business, pro- 
fession or occupation is engaged in, conducted or 
carried on in any such county and all of the pen- 
alties prescribed by this Chapter for the non-pay- 
ment of license taxes or for doing business with- 
out a license shall extend to and apply to county 
license taxes whether imposed by this Chapter or 
any law of the State of Florida. Provided, That 
incorporated cities and towns may impose such 
further license taxes of the same kind upon the 
same subjects as they may deem proper, unless 
otherwise provided in this Chapter, but the li- 
cense taxes so imposed shall not exceed fifty per 
cent of the State license tax except as otherwise 
authorized by law.” 

Section 896 was originally section 25 of Chapter 
6421 of the Laws of Florida, 1913, which was what is 
generally known as the General Occupation License 
Tax Act. It is a matter of common knowledge of 
which the Court may take judicial cognizance that in 
1913 the modern filling station, which meets the view 
at almost every turn today, was entirely unknown, 
that the quantity of gasoline sold was of little conse- 
quence; that the retail dealer in gasoline was engaged 
in such business more as an accommodation to the 
few people who used that commodity than because of 
any large profits expected to himself. The commodity 
was often found for sale in grocery stores kept in 
large tanks, along side of one of like character in 


which kerosene was kept for sale. The demand for 
this commodity grew. In 1921 the Legislature, evi- 
dently realizing the demand for this particular com- 
modity, and realizing that by special legislation in re- 
gard thereto it could be made the source of a large 
income to the State, dealt with it in a special Act of 
the Legislature, the same being Chapter 8411. 

The relator maintains that Chapter 8411 repealed 
sections 896 and 804. 

It appears clear to us that it was the legislative in- 
tent to make Chapter 8411 the entire authority au- 
thorizing collection of license taxes upon wholesale 
dealers in gasoline and other like products of petro- 
leum in this State and that the provisions of section 
896 and 804 were repealed by this Legislative Act. 
The title of the Act indicates this intention. The 
title is: 

“AN ACT Imposing License Taxes Upon 
Dealers in Gasoline, or Other Like Products of 
Petroleum; Providing for Reports of Sales of 
Such Commodities to the Comptroller; Providing 
for the Disposition of the Moneys Derived from 
such Tax and Fixing a Penalty for the Violations 
Hereof.” 

Section 1 of the Act provides as follows: 

“Every dealer in gasoline, or other like prod- 
ucts of petroleum, under whatever name desig- 
nated, used for illuminating, heating, cooking or 
power purposes in this State shall pay a license 
tax of Five ($5.00) Dollars for each place of bus- 
iness and in addition thereto one cent per gallon 
for every gallon of gasoline or other like products 
of petroleum sold by him for the purposes afore- 
said. Said license tax of Five ($5.00) Dollars 
shal] be paid to the Comptroller who shall issue 
to the licensee a receipt or certificate evidencing 
the payment of the said fees. 

Said receipt or certificate shall be posted or 
displayed and so kept at all times open to the 
public view at the place of business for which the 
same is issued. The license tax of one cent per 
gallon on gasoline, or other like products of pe- 
troleum shall be paid to the Comptroller monthly 
in the following manner. On or before the 5th 
day of each month the dealer shall report under 
oath to the Comptroller the number of galions of 
such products sold by him during the preceding 
month and shall at the same time pay to the Comp- 
troller the amount of license tax above men- 
tioned.” 

It will be observed that this section requires the 
payment of a license tax of $500 for each place of 
business, whereas section 896 provided for the pay- 
ment of a license tax of $10.00 in each county. It was 
a matter of common knowledge, of which the Court 
may take judicial notice, that wholesale dealers in | 
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gasoline at that time, 1921, had their distributing sta- 
tions at different places in counties which could be 
reached by railroad. 

Section 7, Chapter 8411, defines the term “dealer” 
as used in the Act, as follows: 

“The term ‘dealer’ as used herein or in any 
proceeding under this Act shall be deemed and 
taken to mean any person, firm, corporation, or 
association engaged ir the business of selling in 
this State at wholesale such of the products cov- 
ered by this Act as have been divested of their 
interstate character and the license tax hereby im- 
posed upon the quantity of such product sold in 
this State shall be collected only once and that 
upon the first sale after the same has lost its in- 
terstate character.” 

Now, to further evidence the legislative intent to 
substitute the $5.00 license fee for each place of bus- 
iness in lieu of the $10.00 license fee for each county, 
Section 8 of the Act provided as follows: 

“This Act, as to the Five ($5.00) Dollars li- 
cense tax shall take effect October Ist, 1921. As 
to the license tax based upon the quantity of such 
products sold, it shall take effect and be operative 
on and after June 20th, 1921.” 

If the legislative intent had been to add the $5.00 
license tax for each place of business to the $10.00 
license tax for each county, there would have been no 
reason for this provision of the statute, and the entire 
tax authorized by the Act might well have become 
effective June 20th 1921, but this provision being in- 
serted in the Act shows that the Legislature recog- 
nized the fact that the license tax theretofore provided 
by Section 896 had been paid for the current year and 
that the dealer was entitled to the privilege of con- 
tinuing business under the payment of that tax alone 
until the expiration of the tax year and, thereupon, 
would be required to pay the license tax under the 
provisions of chapter 8411. 

It was found that Chapter 8411 did not provide 
for all contingencies and emergencies and, therefore, 
the Legislature of 1923 by Chapter 9120 passed a 
more comprehensive gasoline tax Act. It will be ob- 
served that chapter 9120 contained the following pro- 
vision: 

“The license tax of Five ($5.00) Dollars for 
the State shall be due and payable October 1st of 
each year and it shall be unlawful for any person, 
firm, corporation or association to engage in or 
carry on the business of a dealer in such products 
without first having obtained the license provided 
for herein.” 

And Section 7, defining ‘‘dealer’”’ says: 

“The term ‘dealer’ as used herein or in any 
proceeding under this Act shall be deemed and 
taken to mean any person, firm, corporation or 


association engaged in the business of selling in 
this State such of the products covered by this 
Act as have been divested of their interstate char- 
acter and the license tax hereby imposed upon 
the quantity of such product sold in this State 
shall be collected only once and that upon the 
first sale after the same has lost its interstate 
character.” 
This latter provision extended the operation of the 
law to cover both wholesale and retail dealers, where- 
as the preceding statutes had only applied to whole- 
sale dealers and we may asume the change was made 
because of the fact that large retail dealers had de- 
veloped the practice of procuring their supply by di- 
rect interstate shipments and disposing of the same at 
retail without being liable for the payment of the 
wholesale license tax. 

What may be termed the gasoline tax scheme, ini- 
tiated by chapter 8411 and developed further by chap- 
ter 9120, has been carried forward and further de- 
veloped by each succeeding session of the Florida Leg- 
islature. 

It is a well settled rule of statutory construction 
that where a statute covers the whole subject matter 
of an earlier Act and it is evident that it was intended 
to be a revision of, or a substitute for, the earlier Act, 
although it contains no express words to that effect, 
it operates as the repeal of the earlier Act to the ex- 
tent that its provisions are revised and supplied. 25 
R. C. L. 915. U.S. vs. Tynen, 11 Wall. 88, 20 Law 
Ed. 153; Murdock vs. Memphis, 20 Wall. 590, 22 Law 
Ed. 429; Hyde vs. Ruble 104 U. S. 407, 26 Law Ed. 
823; Ayers vs. Watson 113 U. S. 594; 28 Law Ed. 
1093; Jacksonville vs. Bowdoin 67 Fla. 181, 64 Sou. 
769. 

Both the $5.00 license tax and the so-called gal- 
lonage tax required by chapter 8411 have been con- 
strued by this Court not to be separate taxes, but to 
be both license taxes. See Amos vs. Gunn 84 Fla. 
285, 94 Sou. 601. We have considered the case of the 
Pullman Co. vs. Knott, Comptroller, 70 Fla. 9, 69 
Sou. 703, and also the case of Afro-American Indus- 
trial and Benefit Association of the U. S. vs. State, 
61 Fla. 85, 54 Sou. 383, and we do not think that the 
opinion in either case supports the contention of the 
respondent. The statutes involved in each of those 
cases indicate clearly the legislative intent to impose 
an additional license tax supplementing the tax al- 
ready imposed by previous statutes. Such intent is 
not evidenced by the statutes here under considera- 
tion, but, on the contrary, the gasoline tax Acts of 
1921 and those subsequent thereto prior to the Acts 
of 1929, each indicates the legislative intent to have 
each successive Act cover the entire subject matter 
and supersede all former Acts except chapter 12012 
Acts of 1927 and in this Act we find a clear expres- 
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sion of the Legislative intent in this regard. Section 
1 of this Act provides in effect that in addition to all 
other taxes required by chapter 10025 amending chap- 
ter 9120, a tax was levied 

“for a period of two years beginning July Ist, 

1927. That two-thirds of said amount so collected 
shall be placed into a special fund to be known as 

a ‘Public Free Schools Fund’ of the State as 

hereinafter provided. That one third of said 

amount so collected shall be placed into a special 
fund to be known as a Permanent Building Fund 
for the State Institutions of Higher Learning, 

Experiment Stations and other Institutions under 

the management of the State Board of Control 

and to be expended as hereinafter provided.” 

The provisions of this section show that the leg- 
islative construction was that all the authority exist- 
ing in this State for the imposing of license taxes upon 
the sale of gasoline was embraced in chapter 9120 
Acts of 1923, as amended by chapter 10025 Acts of 
1925, and it is evident beyond question that Chapter 
9120 Acts of 1923 superseded chapter 8411 Acts of 
1921. 

The relator should be discharged from custody 
with his cost in this behalf expended and it is so or- 
dered. 

TERRELL, CJ. and WHITFIELD, ELLIS. 
STRUM and BROWN, JJ., concur. 

Opinion filed September 27, 1929. 

A case of original jurisdiction—habeas corpus. 

Cooper, Knight, Adair, Cooper & Osborne and 
Martin H. Long, for Relator; 

Fred H. Davis, Attorney General, and H. E. Car- 
ter, Assistant, for Defendant in Error. 
WHITFIELD, P. J., concurring. 

Chapter 6421, Acts 1913, entitled “An Act impos- 
ing licenses and other taxes,” etc., provided that 
“wholesale dealers in gasoline shall pay a license tax 
of ten dollars in each county;” “all licenses shall ex- 
pire on the first day of October,” Sections 805, 896, 
Revised General Statutes 1920; Section 1052, 1152, 
Compiled General Laws 1927. 

Chapter 8411, Acts 1921, entitled “An Act impos- 
ing license taxes upon dealers in gasoline” etc., pro- 
vides that “Every dealer in gasoline, or other like 
products of petroleum * shall pay a license tax of five 
($5.00) Dollars for each place of business” ete. ‘The 
term ‘dealer’ as used herein * shall be deemed and 
taken to mean any person, firm, corporation or asso- 
ciation engaged in the business of selling in this 
State at wholesale” etc. The provisions as to such 
license tax “shall take effect October 1st, 1921.” “All 
laws and parts of laws in conflict herewith are here- 
by repealed.” 

Chapter 8411, Acts 1921, being a later enactment 
covering the subject of “license taxes upon dealers in 


gasoline,” expressly defines “dealer” as one engaged 
in the business of selling at wholesale, imposes a 
specific “license tax” upon “‘every dealer in gasoline,” 
provides that “the license tax of Five ($5.00) Dollars 
shall be due and payable October Ist, of each year’, 
and repeals all laws in conflict with its provisions. 
The provision of Chapter 6421, Acts 1913, Section 896, 
Revised General Statutes, Section 1152, Compiled 
General Laws 1927, that ‘wholesale dealers in gaso- 
line shall pay a license tax of ten dollars in each coun- 
ty” was repealed by implication by Chapter 8411, since 
it is in conflict with the quoted provisions of Chapter 
8411, Acts 1921, Sections 1153, et seq., Compiled Gen- 
eral Laws 1927, covering the same subject. See Sec- 
tion 10, Chapter 8411, Acts of 1921. 

Chapter 8411, Acts 1921, is quite different from 
Chapter 11336, Acts of 1925, and Chapter 12223, Acts 
of 1927, considered in State ex rel Stewart v. Karel, 
Sheriff, 94 Fla. 1039, 114 So. 669. Chapter 5597, 
Acts 1907, considered in Afro-American etc. v. State, 
61 Fla. 85, 54 So. 383, is unlike Chapter 8411, Acts 
1921. 

Legal conflict between the provisions of Chapter 
6421, Acts 1913, contained in Section 896, Revised 
General Statutes 1920, Section 1152, Compiled Gen- 
eral Laws 1927, and Chapter 8411, Acts 1921, as 
amended by Chapter 9120, Acts 1923, Chapter 10025. 
Acts 1925, Chapter 12037, Acts 1927, had not been 
adjudicated, and there being no express repeal or 
specific amendment of it, the compilers were not au- 
thorized to omit the enactment of 1913, Section 896, 
Revised General Statutes 1920, from the Compiled 
General Laws 1927. 

BROWN, J., concurs. 


BERTHA W. PROSPERE, et al, 


Appellants, 
v. PASCO COUNTY. 
CITY OF NEW PORT RICHEY, et al, 
Appellees. 
BUFORD, J. 


In this case certain property owners filed bill of 
complaint, a second bill of complaint and an amend- 
ment to the second bill of complaint. Demurrer was 
interposed to the original bill of complaint and sus- 
tained. The same course was pursued as to the 
amended bill of complaint and as to the second amend- 
ed bill of complaint as amended. The order sus- 
taining the demurrer to the second amended bill of 
complaint as amended not only sustained the de- 
murrer but denied the right of the complainants to 
further amend the bill of complaint which order had 
the effect of dismissing the bill. The second amended 


bill of complaint as amended might have been more 
artfully drawn. There are many particulars in which 
it could more clearly and briefly state pertinent facts. 
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The bill alleges that the cost of the improvements for 
which the assessment complained of is levied was 
$23,147.20 and that the amount assessed against abut- 
ting property for the improvement was the sum of 
$45,314.22. This allegation is sufficient to entitle the 
complainants to equitable relief and the bill should 
not have been dismissed. 

A municipal corporation may assess the cost of 
improvements against the abutting property on the 
street where the improvements are made. This 
Court has held that the cost of paving the intersection 
of streets may be apportioned to the property abut- 
ting the street paved, but has gone no further. The 
right of the Legislature to authorize a municipality to 
assess the cost of paving, laying sewers and like im- 
provements against the abutting property is based 
solely upon the theory or fact that the abutting 
property is benefitted to the extent of the cost of the 
improvements by reason of the improvement being 
constructed abutting the property. The Legislature is 
without authority to authorize the assessment of a 
sum more than the cost of the improvement and neces- 
sary incidental expense against the abutting property. 

In the case of City of Ft. Myers vs. State of Fla., 
Carrie Langford, et al, 95 Fla. 704, 117 Sou. 97, this 
Court say: 

“The ‘estimated’ cost of the improvement does 
not contemplate or have reference to a mere fan- 
cied, haphazard or speculative estimate, but it 
has reference to a reasonable bona fide estimate 
predicated on the plans and specifications on file 
with the City Clerk at the time of the adoption 
of the resolution for the public improvement.” 

“A resolution to issue bonds for municipal 
improvements predicated on a void resolution de- 
termining to make said improvements and an un- 
authorized estimated cost thereof as contemplat- 
ed by chapter 12719 Acts of 1927, is also illegal 
and void.” 

“The front foot rule has generally been 
adopted in this country to prorate benefits from 
local improvements though under Sub-section A 
of the Act in question they may be prorated ac- 
cording to value, superficial area, districts, zones, 
front footage or by any other fair or equitable 
plan that the commission may elect. Provided, 
that in no instance shall the amount assessed 
against the property benefitted exceed the amount 
of benefits accruing to it.” 

“In an improvement program of great mag- 
nitude and variety, there should be a specific 
finding of benefits both as to paving on the one 
hand and as to storm sewers, catch basins, man- 
holes and accessories on the other. In other 
words, where there are several unconnected and 
distinct constructions or programs for improve- 


ment purposes there should be an adjudication or 
finding of benefits as to each program separate- 
ly.” 

“The fair and just foundation on which spe- 
cial assessments for local improvements rest is 
special benefits accruing to the property ben- 
efitted, that is to say benefits received by it in 
addition to those received by the community at 
large.” 

“Special assessments against lands in a single 
public improvement program to pay for an addi- 
tional and separate program where there is no 
showing of mutual benefit or dependence are 
arbitrary and illegal and will not be upheld.” 

“Where the special or peculiar benefits are 
substantially equal to the special assessment, the 
legislative authority in apportioning the cost to 
be borne by the property specially benefited may 
impose the entire reasonable and proper cost of 
the improvement upon such property even though 
a secondary or incidental benefit may also result 
to the public.” 

“Tf the situation is reversed and the incidental 
benefit results to the property improved and the 
primary benefit to the public, to require the abut- 
ting property to bear the entire expense would 
amount to an arbitrary and unwarranted servi- 
tude which can not be imposed.” 

The second amended bill of complaint as amended 
contained allegations sufficient, if true, and the de- 
murrer admitted them to be true, to show that the as- 
sessment which was sought to be avoided was grossly 
excessive and, was, therefore, void and unenforceable. 

The courts are not authorized to make the assess- 
ments. It is the duty of the proper municipal officers 
to make a proper and lawful assessment where an as- 
sessment for improvements and benefits is author- 
ized, and if the assessment made by the municipal au- 
thorities is unlawful and void the abutting property 
holder is not thereby relieved from paying his just 
proportion of the cost of the benefits and he may be 
required to do so by a proper and lawful assessment 
being levied and made against the abutting property 
by the municipal authorities, although a former as- 
sessment attempted to have been made by them is 
void. 

For the reasons stated the order sustaining the 
demurrer to the second amended bill of complaint as 
amended should be reversed and it is so ordered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, Ju., 
concur in the opinion and judgment. 

STRUM, J. (Concurring). 

My views as to the proportion of the cost of pav- 
ing streets that may be specially assessed against the 
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abutting property, and as to the method of determin- 
ing and assessing such costs, are fully stated in At- 
lantic Coast Line v. City of Lakeland, on repetition 
for rehearing, 115 So. 683, which views were con- 
curred in by a majority of the court. 

This bill of complaint makes a prima facie case for 
relief within the views expressed in the Lakeland 
case, as well as within the authorities cited in the 
foregoing opinion. 

Opinion filed September 27, 1929. 

An appeal from the Circuit Court for Pasco Coun- 
ty, O. L. Dayton, Judge. 

J. Franklin Spears and J. C. Davant, for Appel- 
lants; Arthur L. Auvil, for Appellees. 


F. G. ROGERS, 
Appellant, 
ORANGE COUNTY. 
IRMA L. ROGERS, 
Appellee. 
PER CURIAM. 


Appellant and appellee as husband and wife were 
divorced in July 1923, one child, Floyd Rogers having 
been the product of said union. In the divorce pro- 
ceedings the custody of said child was awarded to the 
mother. In June 1924 on petition of the appellee the 
chancellor ordered appellant to pay $20.00 per month 
for the support and maintenance of said child. In 
July 1927 the chancellor entered his decree requiring 
appellant among other things to pay $30.00 per month 
for the support and maintenance of said child. Ap- 
peal is taken from that decree. 

We have examined the record and do not think it 
supports the finding of the chancellor on the question 
of support and maintenance for Floyd Rogers. It is 
therefore reversed as to this but is affirmed in all 
other respects. 

Affirmed in part and reversed in part. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 27, 1929. 

An appeal from the Circuit Court for Orange 
County, Frank A. Smith, Judge. 

Dickinson & Dickinson, for Appellant; 

No appearance for Appellee. 


A. R. DOUGLASS, LEROY B. GILES 
and GEORGE W. KEOPKA, 
Plaintiffs in Error, 


v. ORANGE COUNTY. 
C. H. OEMLER, 


Defendant in Error. 
BUFORD, J. 


The plaintiffs in error here were defendants in 


the court below. The suit was a common law action 
in which a declaration containing seven (7) counts 
was filed. The first six counts were the common 
counts and the 7th was a special count on contract. 
The contract referred to in this count was attached to 
the declaration and made a part of the 7th count. A 
statement was attached to the declaration designated 
a bill of particulars. This so-called bill of particulars 
was merely a list of items with figures preceded by 
the dollar mark after the respective items. It bore no 
dates and did not appear to be an account stated be- 
tween the parties. 

Service was had and default was entered against 
all the defendants and at a succeeding term of court 
the case came on to be tried. Defendants appeared 
and contested the amount of damages. On motion of 
plaintiff verdict was directed on count No. 6. This 
was a common count on “accounts stated’. The ver- 
dict was a general verdict for the full amount claimed. 
Motion for new trial was made and granted. 

At a succeeding term of the Court an order was 
made and entered by the Court directing the Clerk of 
the Court to enter final judgment on the filing of 
proofs. Defendants filed a motion to set aside the 
order directing the clerk to enter final judgment and 
attached to the motion a copy of all the testimony 
taken on the trial of the cause at the former term of 
the Court and requested the Judge to refer the case 
to a jury trial for the ascertainment of damages. 
This motion was denied and afterwards, on March 
1st 1928, the clerk entered a final judgment on certain 
proofs filed. Later motion was made by defendants 
to vacate and set aside the judgment, which motion 
was denied. Thereupon, writ of error was sued out. 

A number of assignments of error are presented 
but it will be necessary for us to discuss those which 
deal with the question of authority of the clerk to en- 
ter a final judgment in a case of this kind. 

The record of the testimony which was before the 
Court establishes the fact that extrinsic evidence 
dehors the contract, out of which the litigation grew, 
was necessary to ascertain the amount to be recovered. 

This Court in Parker vs. Dekle, 46 Fla. 452, say: 

“The statute, (section 1035, Rev. St.) that 
gives authority to clerks to enter final judgments 
contemplates that the clerk can enter a final 
judgment after default only in those cases where 
the cause of action is purely and simply a money 
demand founded upon a contract for the payment 
of money only. In cases where extrinsic evidence 
dehors the contract sued upon is necessary to as- 
certain the amount to be recovered, the clerk has 
no authority to entertain such evidence or to found 
a final judgment thereon.” 

“The proper practice in an action at law, 
where testimony is necessary for the ascertain- 
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ment of damages, is to have the assessment of 
damages in such case made by a jury.” 
See also Glenn Falls Insurance Co. vs. Porter, 44 Fla. 
568; and Saucer vs. Vinson, 82 Fla. 296, 89 Sou. 802. 
It, therefore, appears that the clerk was without 
lawful authority to enter judgment. 


The judgment should be reversed and it is so or- 
dered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ.. 
concur in the opinion and judgment. 

Opinion filed September 27, 1929. 

A writ of error to the Circuit Court for Orange 
County, Frank A. Smith, Judge. 

Dickinson & Dickinson, for Plaintiffs in Error; 

George B. Carter, for Defendant in Error. 


A. L. REINSCHMIDT, D. J. REIN- 
SCHMIDT, and J. L. REINSCHMIDT, 
co-partners doing business as 
Pensacola Cooperage Company, 
Plaintiffs in Error, 
v. 
L. G. CROSBY, 
Defendant in Error. 
ON PETITION FOR REHEARING 
BROWN, J. 

On petition for rehearing, it is contended that this 
is not an action for damages for trespass to real es- 
tate, but an action on the case, and hence that the 
three year statute of limitations does not apply; that 
the case falls within the operation of the four year 
limitation. 

There was no demurrer to the plea of the three 
year iimitation, but the plaintiffs interposed a repli- 
cation thereto, as follows: “That the statute of lim- 
itations in this cause is not three years, but four 
years.” 

To this replication the defendant demurred on the 
following grounds: “1. It alleges no fact. 2. It 
only alleges a conclusion of law. 3. The issue sought 
to be raised should be presented by demurrer.” 

This demurrer was sustained by the court, and 
properly so. The court in the order sustaining the 
demurrer, allowed plaintiffs until the following rule 
day to plead “urther. Plaintiffs did not see fit to do 
so. The court on motion afterward rendered final 
judgment for defendant, in which it was recited that 
“the plaintiffs not desiring to plead further, but fail- 
ing and refusing so to do; now, therefore it is ordered 
and adjudged,” etc. 

Thus, even if there be any merit in the contention 
of plaintiffs in error, they did not properly present 
the question in the court below, and though the court 
gave them another opportunity to do so, they either 


declined or failed to take advantage of it. Under 
these circumstances, we do not think we would be 
warranted in reversing the case on this ground, even 
if the fundamental basis of the contention of plain- 
tiffs in error be well founded, which is by no means 
clear. See 38 Cyc. 1029. 

Rehearing denied. 

TERRELL, CJ. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 


C. J. WHITAKER, 
Pg Plaintiff in Error, 
Vv. PINELLAS COUNTY. 
BERTHA J. WRIGHT, 
a Free Dealer, 
Defendant in Error. 
BUFORD, J. 

In this case there was a motion to dismiss the writ 
of error. 

The writ of error is sued out to an order vacating 
and setting aside an order of non-suit and reinstat- 
ing the case on the docket. The plaintiff in error 
contends that such order vacating and setting aside 
the order of non-suit and reinstating the cause on the 
docket is a final judgment to which writ of error will 
lie. 

The motion to dismiss is upon the ground that the 
writ of error is not sued out to a final judgment. 

The result of an order setting aside and vacating 
an order of non-suit and reinstating the cause on the 
docket of the Court, if the Court has jurisdiction of the 
parties and the subject matter of the suit, has the ef- 
fect of placing the suit and the parties before the 
Court occupying the same status which they occupied 
before the judgment of non-suit was entered and the 
parties may proceed to a final judgment, the defend- 
ant maintaining his right to assign the order vacat- 
ing and setting aside the order of non-suit as error, if 
he sees fit to do so, or if he conceives it to be true that 
the Court has lost jurisdiction either of the parties or 
of the subject matter of the litigation by the order of 
non-suit, or otherwise, he may raise this question by 
proper pleadings properly and duly interposed. The 
appellant is not deprived of any right to contest the 
merits of the cause in the lower court. 

We think that the judgment could in no sense be 
considered a final judgment from which writ of error 
lies. See Haley v. Haley, 93 N. C. 195, and cases there 
cited. Also see Bain, Administrator, vs. Bain, 106 
N. C. 239. 

For the reason stated, the motion to dismiss should 
be granted and it is so ordered. 

Dismissed. 

WHITFIELD, PJ. and STRUM, J. 
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TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

BROWN, J., (Concurring). 

The judgment of non-suit in this case was not such 
as would have supported a writ of error, under the 
holding in Goldring v. Reid, 60 Fla. 78, 53 So. 508. 
It merely granted and ordered a non-suit—no more. 
Therefore, the order setting it aside and reinstating 
the case on the docket was not such a final judgment 
as would support writ of error. 

Opinion filed September 27, 1929. 

A writ of error to the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

Anderson & Lewis, for Plaintiff in Error; 

W. G. Ramseur, for Defendant in Error. 


MAE J. MOTT, 
Appellant, 
PINELLAS COUNTY. 
FIRST NATIONAL BANK OF ST. 
PETERSBURG, as Administrator 
of the Estate of Samuel E. 
Doane, deceased, et al, 
Appellees. 
STRUM, J. 
Samuel E. Doane, a resident of Pinellas County, 
died there intestate in 1926, seized and possessed of 
certain real and personal property in this State. His 


widow, Laura V. Doane, was appointed administratrix 


of the estate. The petition for her appointment, filed 
before the county judge, recited that decedent left the 
following surviving heirs: ‘Your petitioner, who is 
the widow of the deceased; John Vesser Doane, a son 
two years of age, and possibly an adopted daughter, 
whose name is Mae J. Mott, who was 33 years of age 
and a married woman, at the time of her adoption, 
which date was the 29th day of July, 1921, the place 
of her adoption being in the County of Hartford and 
State of Connecticut, in the Probate Court for the 
District of Westbrook.” Laura V. Doane resigned as 
administratrix and First National Bank of St. Peters- 
burg was appointed administrator. 

Thereafter, Mae J. Mott filed a petition before the 
County Judge of Pinellas County, setting forth the cir- 
cumstances of her adoption, alleging, amongst other 
things, that during her childhood and youth she lived 
with decedent Samuel E. Doane, and his then wife, 
Elizabeth Doane, who predeceased him, during all of 
which time petitioner was treated by the Doanes as 
their daughter, but that she was not formally adopted 
by them until July 18, 1921, at which time she was 
married and living in her own home in Hartford, 
Connecticut, and was thirty-three years of age. The 
statutes of Connecticut expressly permit the adoption 
of adults. Petitioner further alleges that the Doanes 
then had no natural children and that petitioner’s 


adoption was for the purpose of enabling her to inherit 
from her adoptive parents, Samuel E. Doane and his 
then wife Elizabeth Doane, and for no other purpose. 

The purpose of the petition is indicated in its 
prayer, which is: “Your petitioner prays the Court 
that she may be declared to be the legally adopted 
daughter of the said Samuel E. Doane and Elizabeth 
Doane, and that she may be by this Court decreed to 
be entitled to participate in the division or distribu- 
tion of the Estate of the said Samuel E. Doane, the 
same as if she were the natural heir of said Samuei 
E. Doane and Elizabeth Doane.” 

A demurrer and motion to strike the petition afore- 
said were interposed by First National Bank of St. 
Petersburg, as administrator, Laura V. Doane, and 
John Vesser Doane. The demurrer was sustained and 
the petition stricken by the county judge. On appeal 
to the circuit court, the order of the county judge was 
affirmed, whereupon an appeal to this court was 
taken. See Constitution, Art. V. Secs. 5 and 11. 

In respect to estates of decedents, the jurisdiction 
committed to the county judge is confined to that of 
a court of probate, that is, for the establishment of 
wills and the administration of such estates. Art. v. 
Sec. 17 of the Constitution provides that “* * * The 
county judge shall have jurisdiction of the settlement 
of the estates of decedents and minors, to order the 
sale of real estate of decedents and minors, to take 
probate of wills, to grant letters testamentary and of 
administration and guardianship, and to discharge the 
duties pertaining to courts of probate * * * ”. The 
county judge possesses no chancery power, unless the 
power is of such a nature that it is a probate as well 
as a chancery power. Rich v. Bellamy, 14 Fla. 537, 
542. In respect to his probate powers, the county 
judge exercises a general jurisdiction within a limited 
and defined sphere, but the jurisdiction so exercised 
by him is not that of a court of general jurisdiction 
according to the course of the common law. Epping 
v. Robinson, 21 Fla. 36, idem 24 Fla. 237, 4 South. 
Rep. 812. 

Within itself, the decree of adoption in Connecticut 
has no extra-territorial effect in respect to the in- 
heritance of real estate in other States. Brown v. 
Finley, 47 South. Rep. 577, 21 L. R. A. (N. S.) 679; 
16 Ann. Cas. 778; 1C. J. 1402. The realtion of parent 
and child having been competently established by 
adoption in Connecticut, however, that status will be 
recognized in Florida under the rules of comity or 
under the full faith and credit clause of the Federal 
Constitution, unless such status or the rights flowing 
therefrom are not contemplated by or are repugnant 
to the laws or policy of the State of Florida upon the 
subject. Van Matre v. Sanky, 148 Ill. 536; 1 R. C. L. 
615. 

Each State possesses the sovereign power to pre- 
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scribe its own laws as to adoptions, as well as its own 
laws of descent and distribution with reference to 
property within its limits, in the exercise of which 
power a State may deny the right of inheritance in 
that State to one adopted under the laws of another 
State, or may refuse to recognize an adoption under 
the laws of a foreign State for the purpose of trans- 
mitting title by inheritance. See Ross v. Ross, 129 
Mass. 243; Hood v. McGhee, 189 Fed. 205; Clark v. 
Clark, 178 U. S. 186, 44 L. Ed. 1028; Olmstead v. 
Olmstead, 216 U. S. 386, 54 L. Ed. 530; 25 L. R. A. 
(N. S.) 1929; Van Matre v. Sanky, supra; 1 R. C. L. 
615. 

By this proceeding before the county judge, peti- 
tioner attempts to judicially establish in this State 
her status as an heir at law of Samuel E. Doane for 
the purpose, in turn, of establishing a right to inherit, 
under our laws of descent, an interest in real property 
in this State owned by Samuel E. Doane at his death, 
and as to which he died intestate. That status and 
right depend upon whether or not, under the rule of 
comity or the full faith and credit clause of the Fed- 
eral Constitution, the Connecticut decree legalizing 
petitioner’s adoption in that State should be recog- 
nized and effectuated in Florida for the purpose stat- 
ed. A decision of the latter question turns upon 
whether or not the adoption of an adult is contem- 
plated by the laws of Florida, or is consistent with 
our public policy on the subject. <A solution of those 
questions involves a consideration of many intricate 
principles of law; including a construction of our stat- 
utes relating to adoption, particularly with reference 
to whether the word “child” as used in those statutes 
embraces adults. Jurisdiction of proceedings to legal- 
ize adoptions effected in this State is committed to the 
circuit court. Secs. 5076, et seq., C. G. L. 1927. It 
would be illogical to suppose that it was intended to 
invest the county judge in the exercise of a probate 
jurisdiction with power to determine in a summary 
proceeding the validity and effect of a foreign adop- 
tion for the purpose here involved and to determine 
the disputed question of petitioner’s status in Florida 
by virtue of the Connecticut adoption for the purpose 
of inheriting real estate in Florida as an adopted 
child. Such a function is foreign to our courts of 
probate. The power to administer the estate of an 
intestate is committed to the county judge, but that 
officer is without power to determine who shall in- 
herit as an heir under our laws of descent when that 
question is disputed, or to judicially ascertain and 
establish for that purpose the status in Florida of one 
who claims to be an adopted child of the intestate by 
virtue of a foreign adoption. An adjudication of these 
questions involves disputed rights in real property, a 
determination of which requires the interposition of a 
court of chancery or a court of general jurisdiction 


proceeding according to the course of common law. 

This proceeding is really a dispute between the 
widow and natural heirs on the one hand, and this 
petitioner on the other hand, as to the title to the real 
estate of which Samuel E. Doane died intestate. A 
county judge is without jurisdiction to try the title 
to real property. The title to real property is involved 
because if petitioner’s status as an adopted child of 
Samuel E. Doane is competently established in Flor- 
ida, then by operation of our adoption statutes and 
statute of descent, title to the real estate of which 
Samuel E. Doane died intestate, descended, subject to 
the widow’s rights, to the petitioner and natural chil- 
dren of Samuel E. Doane in coparcenary, instead of 
to the natural children alone. A competent determina- 
tion of the petitioner’s status therefore determines 
whether or not petitioner inherited title to an interest 
in decedent’s real estate, the necessary result of a valid 
judgment being that one party would gain and an- 
other lose an interest in such real estate. See Barrs v. 
State ex rel. Britt, 116 South. Rep. 28. The proceed- 
ing therefore resolves itself into an attempt to try 
title to real property before the county judge sitting 
as a court of probate. Art. V. Sec. 11 of the Florida 
Constitution provides that the circuit courts shall 
have exclusive original jurisdiction “of all actions in- 
volving the titles or boundaries of real estate * * * ”. 

The following cases, while not involving adoptions, 
are illustrative: Wright v. Wright, 53 Pac. Rep. 684; 
Wilson v. Wilson, 132 Pac. Rep. 67; In re Christensen, 
53 Pac. Rep. 1003; 41 L. R. A. 504. See also 15 C. J. 
10138. 

As an adjudication by the county judge of the 
matters presented by the petition would be void, the 
order striking the petition, being equivalent to an 
order of dismissal, was proper. This order, and the 
order of the circuit court affirming the same, are af- 
firmed. Under the circumstances, the affirmance is 
of course without prejudice to the petitioner to have 
her rights determined by a court of competent juris- 
diction. 

Affirmed. 

WHITFIELD, P.J. and BUFORD, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed September 19, 1929. 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

C. E. Spear, John I. Viney, B. M. Skelton and Joe 
A. Pearce, for Appellant; 

Owen & Carey, for Appellees. 


ALLARDICE & ALLARDICE, INC., 
a corporation, 
Appellant, CIRCUIT COURT OF 
ORANGE COUNTY. 
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CHARLES J. WEATHERLOW, RUTH C. 
WEATHERLOW, his wife, COOPER- 
ATHA-BARR REAL ESTATE AND MORTGAGE 
COMPANY, a corporation, and 
HENRY BARTHELMAN, 

Appellees. 
BROWN, J. 

The right to enforce a lien for labor performed or 
material furnished against an estate by entireties is 
purely statutory, and a bill to enforce such a lien is 
demurrable when it fails to allege that the labor was 
performed or the materials were furnished with the 
knowledge or assent of husband and wife, or under a 
written contract with them, as required by the statute 
governing the subject. Chapter 9296 Laws of 1923; 
Sections 5360-5362 Comp. Gen. Laws; Ferdon v. Hen 
dry Lumber Co., 120 So., 334; Parker v. Gamble, 118 
So., 21, 96 Fla., 343. 

Neither the husband nor the wife, acting separate- 
ly, can create a lien upon such an estate. Ferris-Lee 
Lumber Co. v. Fulghum, decided at the present term; 
Ohio Butterine Co. v. Hargrave, 79 Fla., 458, 84 So., 
376. In the latter case, decided before the cited 
statute was adopted, it was held that, “From the pe- 
culiar nature of such an estate, and from the legal 
relation of the parties, there must be unity of estate, 
unity of possession, unity of control and unity in con- 
veying and encumbering it;”’ and that “the estate is 
placed beyond the exclusive control of either of the 
parties.” 

The statute (section 5867 Comp. Gen. Laws) which 
provides that “the property of the wife shall remain 
in the care and management of the husband” does not 
operate to give the husband, acting alone, the right or 
authority to encumber an estate by entireties. In or- 
-der to subject such an estate to a mechanic’s or ma- 
terial man’s lien, the wife, as well as the husband, 
must participate in incurring the liability, either af- 
firmatively, by the execution of a written contract, or 
negatively, by allowing the labor to be performed or 
the materials furnished with their knowledge or as- 
sent, as provided by the statute first above cited. But 
whether the obligation be incurred by either or both 
of these methods, both spouses must participate. If 
the party who performs the labor or furnishes the 
material and who seeks to establish a lien therefor 
relies upon a written contract, he must both allege 
and prove its execution by both the husband and the 
wife; if he relies upon the negative method, he must 
show in his pleadings and proof that the labor was 
performed or the material furnished with the knowl- 
edge or assent of both the husband and the wife; and 
in either case, he must of course allege and prove the 
filing and recording of the notice of lien as required 
by the statute. He cannot lay the basis for the estab- 
lishment of his lien on the community property by 


setting up a written contract executed by the hus- 
band alone and by showing as to the wife mere knowl- 
edge or assent on her part to the doing of the work 
and the furnishing of the material. The statute, by 
its language, does not contemplate this procedure, nor 
is it in accord with the principle of unity of estate 
and unity of control enunciated in the Hargrave case. 
Neither spouse, acting alone, can encumber the com- 
munity property; hence the written contract of the 
husband alone is not effective to create such encum- 
brance, nor is the knowledge or the acquiescence of 
the wife in the furnishing of labor or material alone 
effective to the accomplishment of such purpose. 

In the instant case, the bill was filed by a contract- 
ing corporation against the husband and the wife, 
seeking to subject their real property held as an es- 
tate by entireties to a lien for labor performed and 
material furnished in the construction of a building 
upon such property. The bill alleged that the labor 
and material were furnished upon an agreement be- 
tween the complainant and both the husband and the 
wife. The answer denied this allegation. The evi- 
dence showed that while both husband and wife par- 
ticipated in the preliminary negotiations, the written 
contract was entered into between the contractor and 
the husband alone. It was in the form of a written 
proposal by the building firm to Charles J. Weather- 
low and a written acceptance signed by him. The wife 
was undoubtedly cognizant of all that was going on, 
and we think the evidence affords a fair inference 
that the work on the building was done and the ma- 
terials furnished with her knowledge or assent, or 
both. Yet the fact remains that the complainant saw 
fit to take a written contract solely with the husband. 
The good faith of the builders is not questioned. The 
contract was to furnish the necessary labor and ma- 
terial to construct the building acording to the agreed 
specifications, to the cost of which 10 per cent was to 
be added as compensation to the builders, the total 
not to exceed $12,500.00. The total cost including the 10 
per cent commission was about $11,250.00, $1250.00 
less than the maximum limit. $10,000 was paid, and 
the bill was filed to enforce a lien for the balance due 
of approximately $1250.00. Furthermore, after the 
contract was made, the wife joined the husband in 
placing a mortgage on the property for $10,000.00 to 
aid in paying for the construction. 

Under the circumstances as disclosed by the plead- 
ings and evidence, the denial of the relief prayed for 
by the complainant, as was done by the final decree, 
undoubtedly appears to work a hardship. But the 
complainant saw fit to base its prayer for relief upon 
the allegation of a contract with the husband and the 
wife, whereas its proof showed a contract with the 
husband only. 


On this point, it is contended that under the 
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statute above referred to the husband is given the 
custody and management of the wife’s separate prop- 
erty and is therefore her agent and that his contract 
with reference thereto is binding upon the wife; and 
that upon analogy the contract of the husband in this 
case is binding upon the wife. The case McGill v. 
Art Stone Construction Company, 57 Fla., 498, 49 
So., 539, is cited by appellant in this connection. In 
that case it was held that when the husband of a mar- 
ried woman enfers into an agreement with building 
contractors for the erection at an agreed price of a 
building upon a lot owned by the wife as her separate 
property, and the wife has knowledge of the erection 
of such building, and does not dissent thereto, but 
silently acquiesces in the erection thereof, such sep- 
arate property of the wife may under our constitu- 
tional provision be charged in equity and sold for the 
collection of the agreed price if the price is not un- 
reasonable. 

, But, as above pointed out, the wife’s interest in an 
estate by entireties does not constitute a part of her 
separate estate. It is a peculiar estate, and the unity 
of estate and of control is vested in both the husband 
and the wife in such sort that the rule enunciated in 
the McGill case cannot be applied. Furthermore, the 
statute governing this particular subject shows that 
the legislature intended that both spouses should enter 
into and execute the contract where that is made the 
basis for the attempt to establish a mechanic’s or ma- 
terial man’s lien thereon. The bill in this case no- 
where alleges that the labor was performed or the 
material furnished with the knowledge or assent of 
the husband and wife. It is argued that this defi- 
ciency is supplied by reason of the language of the 
notice of lien, which the bill alleges was filed and 
recorded, which notice is attached to the bill and made 
a part thereof. This’ notice contains a statement to 
the effect that the labor and materials were furnished 
“at the instance and request of Charles J. Weather- 
low and Ruth C. Weatherlow.” If the words “in- 
stance and request” are synonymous with “knowledge 
or assent,” which we do not. decide, the rule is that, 
although an exhibit may contain pertinent evidentiary 
facts, it does not dispense with the necessity of alleg- 
ing in the bill those matters which are essential to a 
cause of action. Stevens v. Ind. Fertilizer Co., 73 
Fla., 1050, 75 So., 539. 

It is further contended that the rule is that where 
a pleading alleges a contract by the principal the al- 
legation will be sufficiently sustained where the proof 
shows that the contract was executed by an authorized 
agent of the principal, even though the name of the 
principal was not disclosed. But this general rule 
cannot be applied to the execution of a contract es- 
sential to the creation of a purely statutory lien where 
the statute giving the lien expressly provides a con- 


trary rule. Nor does the evidence show that Mrs. 
Weatherlow ever authorized her husband to make the 
contract in her behalf; nor does the contract purport 
to have been made in behalf of anyone but the hus- 
band. For like reasons the argument that this defi- 
ciency in the contract was cured by reason of the 
subsequent implied ratification by the wife, in allow- 
ing the work to go on and receiving the benefit of it, 
must be rejected as insufficient. 

The principle of estoppel is also invoked; that the 
wife’s knowledge of and acquiescence in the work be- 
ing done estops her from denying that the contract 
was also her contract. If this argument be admitted, 
it opens the door for the establishment of this statu- 
tory lien upon a basis quite different from that re- 
quired by the statute itself. Under the statute, as we 
have seen, a party seeking to establish a lien for labor 
or materials upon an estate of this peculiar nature, if 
he relies upon a written contract as the basis for it, 
has the burden imposed upon him to both allege and 
prove that both spouses entered into the contract. It 
is not a question of estoppel; it is a question of what, 
under the statute, is necessary to the creation of a 
lien upon this particular class of property, and those 
things which the statute specifically requires as essen- 
tial to the creation and establishment of the lien must 
be alleged and proven by him who seeks the enforce- 
ment of such lien in the courts. 

The final decree appealed from, which found in 
favor of the defendants and dismissed complainant’s 
bill, must therefore be affirmed with this modifica- 
tion, that is, that said decree be amended so as to pro- 
vide that said bill be dismissed without prejudice. 

Final decree modified and affirmed. 

TERRELL, CJ. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD,’ 
JJ., concur in the opinion and judgment. 

Opinion filed September 25, 1929. 

An appeal from the Circuit Court for Orange 
County, Frank A. Smith, Judge. 

H. F. Mohr, for Appellant; 

Dickinson & Dickinson, for Appellees. 


L. F. SMITH, 
Plaintiff in Error, 
Vv. HOLMES COUNTY. 
STATE OF FLORIDA, | 
Defendant in Error. 
BUFORD, J. 

In this case the defendant was convicted in the 
circuit court of Holmes County of the offense of un- 
lawfully having intoxicating liquor in his possession. 
The indictment charged the second offense. 

There are seven (7) assignments of error. The 
first is based upon the action of the court in denying 
the defendant’s motion in arrest of judgment. There 
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is no tenable ground stated in the motion in arrest of 
judgment and, therefore, it is properly denied. 

The second assignment of error is based on the 
action of the court .in denying defendant’s motion for 
a new trial. The record shows upon its face that all 
the evidence submitted to the jury was not included 
in the bill of exceptions. Therefore, this Court is not 
advised as to what was before the circuit court and 
can not say that error was committed in denying the 
motion for a new trial. | 

The third assignment of error is that the verdict 
is not supported by the evidence. The observation 
made as to the condition of the record when referring 
to assignment No. 2 applies to this assignment. 

The Fourth, Fifth, Sixth and Seventh assignments 
of error apply to the ruling of the court as to docu- 
ments, matters and things offered in evidence which 
are not shown by the bill of exceptions, nor by the 
transcript, and, therefore, can not be considered. 

The judgment should be affirmed and it is so or- 
dered. 

Affirmed. 

WHITFIELD. PJ. and STRUM, J., concur. 

TERRELL, CJ.. and ELLIS and BROWN, Ju., 
concur in the opinion and judgment. 

Opinion filed September 25, 1929. 

A writ of error to the Circuit Court for Holmes 
County, D. J. Jones, Judge. 

W. T. Bludworth, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 


C. A. RANDALL and ELMA A. RANDALL, 
his wife, joined by her husband, 
C. A. RANDALL, for the purpose of 


this suit, 
Appellants, 
Vv. VOLUSIA COUNTY. 
ALICE I. TWITCHELL, single, 
Appellee. 


DAVIS, Commissioner. 

A motion is made to quash the appeal upon the 
ground that it is frivolous and not taken in good faith, 
but for the purpose of delay. 

The suit was instituted for the purpose of fore- 
closing a real estate mortgage, the bill of complaint 
being in proper form. The appellants filed a joint and 
several answer denying the allegations setting up the 
indebtedness and the making and delivery of the note 
and mortgage. They specially “deny that the said 
mortgage was on the Ist day of July A. D. 1925 duly 
acknowledged.” Ownership of the premises at the 
time of the alleged execution is also denied but it is 
admitted that at the time of filing the bill of com- 
plaint the title was in the defendant Elma A. Randall. 


The alleged payments of interest and the maturity of 
principal sum is also denied. } 

Section 4639 of the Comp. Gen. Laws of Fla. Sec. 
2920 Rev. Gen. Stats. expressly recognizes in this 
Court the power to “quash proceedings in error in all 
cases in which error does not lie, or where they are 
taken against good faith or merely for delay.” This 
statute applies to appeals in Chancery as well as to 
writs of error in law actions. See Sec. 4965, Comp. 
Gen. Laws of Florida. : 

No issue is made in the pleadings as to the au- 
thority of the person who signed the certificate of 
acknowledgment attached to the mortgage to take the 
same, nor is there any allegation that fraud or duress 
was exercised in procuring, or in the making of the 
said certificate. The answer contains no allegation to 
the effect that the appellants did not appear before 
an officer duly authorized to take acknowledgments, 
nor does it allege that no acknowledgment whatever 
was made, but it does embrace the denial hereinbefore 
quoted. 

A copy of the mortgage sought to be foreclosed, to 
which is attached a copy of the certificate of acknowl- 
edgment, is made a part of the bill of complaint and 
this certificate sets forth all of the requirements of 
the statute. 

The Circuit Judge appointed a Special Examiner 
to take and report the testimony. To the Examiner’s 
report as filed, the defendants interposed certain ob- 
jections and exceptions which were “overruled” by the 
Court and the cause proceeded to a final decree in 
favor of the complainant. The Appellee assigned as er- 
ror, first the overruling of objections and exceptions, 
and, second, the decree approving the Master’s report 
and finding that the sums of money stated in the 
final decree are due the appellant and decreeing that 
said sums be paid within one day, and in default of 
such payment the property be sold and that out of the 
proceeds derived from the said sale there be paid the 
said sums including $500.00 allowed for attorney’s 
fees. 

Upon inspecting the record we find no merit in the 
first assignment of error. Section 4922 of Comp. 
Gen. Laws of Florida provides for the taking of testi- 
mony before an examiner to be appointed by the court. 
See also Rule 69 for the Circuit Courts in Equity 
which provides for the procedure relating to the tak- 
ing and return of the testimony to the clerk’s office. 

Section 4938 of the Compiled Gen. Laws of Florida, 
authorizes the appointment of Special Masters in 
Chancery and prescribes the duties and powers of such 
Special Masters. 

The duties of an Examiner, as we understand it, 
are limited to taking the testimony of witnesses, after 
giving notice to the solicitors for the parties of the 
cause to attend and interrogate the witnesses, reduce 


} 


; 
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the testimony to writing and return it to the clerk’s 
office. 

There is no provision in statute or rule of court for 
the filing of such objections and exceptions to an Ex- 
aminer’s report as we find in this record, Rule 84 pro- 
vides for the filing of exceptions to a Master’s Report. 

This Court has held that “the certificate of the of- 
ficer as to the acknowledgment of the execution of a 
deed of conveyance or mortgage made before him is 
a quasi judicial act, and where the person executing 
the instrument and the instrument are in fact before 
the officer, and he undertakes to act officially, the 
certificate of the officer as to the transaction, when 
made as the law requires, is, in the absence of fraud 
or duress, conclusive of the facts stated in the official 
certificate.” 

5 Bank of Jennings vs. Jennings et al 71 
Fla. 145, text 150, 71 Sou. 31; Green vs. First Nat. 
Bank 85 Fla. 51, 95 Sou. 231; Hart vs. Sanderson 
18 Fla. 103; Shear vs. Robinson 18 Fla. 379; McClure 
vs. Am. Nat. Bank of Pensacola 67 Fla. 32, 64 Sou. 
427; Holland vs. Webster, 43 Fla. 85, 29 So. 625. 

The Notary before whom the acknowledgment was 
taken was called as a witness and testified that she 
took the acknowledgment and that her certificate 
states the truth. There is nothing in the record that 
tends to prove the contrary, except the statement of 
the defendant Elma A. Randall, who was produced as 
a witness for the appellants, and testified in substance 
that she signed a mortgage on July 1, 1925, in favor of 
the Appellee, Alice I. Twitchell; that no one was pres- 
ent when she signed it but Mr. Randall, and that she 
never appeared before anyone for the purpose of ac- 
knowledging it. 

The presumption being in favor of the correctness 
of the decree appealed from, the uncorroborated testi- 
mony of Mrs. Randall, one of the appellants, to the 
effect that she did not appear before the Notary and 
acknowledge the execution of the mortgage, if com- 
petent under the pleadings, is wholly insufficient to 
justify the Court in saying that the decre is errone- 
ous. 

Being of the opinion that the denial in the answer 
that “the mortgage was on the Ist day of July A. D. 
1925, duly acknowledged” impliedly admits that there 
was some kind of acknowledgment then, or at some 
other time, and no question of fraud or duress in pro- 
curing the acknowledgment having been raised in the 
pleadings, the certificate of the Notary in taking the 
acknowledgment is taken as conclusive of the facts 
stated therein. 

Inasmuch as it is apparent upon an examination 
of the record that the assignments of error are un- 
tenable, and are so plainly and palpably without merit 
as to lead to the conclusion that the appeal was taken 
merely for delay, the motion to quash the appeal 
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should be granted. Holland vs. Webster, 43 Fla. 85, 29 
So. Rep. 625; Willey vs. Hodgson 89 Fla. 446; Walker 
vs. Am. Agr. Chem. Co. 83 Fla. 153, 90 So. Rep. 696. 
PER CURIAM. 

The record in this cause having been considered by 
the Court, and the foregoing opinion prepared under 
Chapter 14553, Acts of 1929, adopted by the Court as 
its opinion, it is considered, ordered and decreed by 
the Court that the motion to quash the appeal herein 
be and the same is hereby granted. 

TERRELL, CJ., and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed October 3, 1929. 

An appeal from the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Selden, Hodgden & Couchman, for Appellants; 

Horn & Ossinsky, for Appellee. 


PEARL M. LANGFIELD, a widow, 
also known as PEARL LANGFIELD, 
HULDA MAYHEW, joined by her 
husband, JOHN F. MAYHEW, for 
the purpose of this suit, 

and JOHN F. MAYHEW, 


Appellants, 
Vv. VOLUSIA COUNTY. 
SAMUEL E. COZINE, SR., 
Appellee. 


PER CURIAM. 

The motion to quash the appeal herein is granted 
on the authority of the opinion in the case of Randall 
vs. Twitchell decided at this term. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
STRUM, BROWN & BUFORD, JJ., concur. 

Decision filed October 3, 1929. 

An appeal from the Circuit Court for Volusia 
County, M. G. Rowe, Judge. 

Selden, Hodgden & Couchman, for Appellants; 

Horn & Ossinsky, for Appellee. 


H. J. PARRISH, 


Appellant, 
v. HILLSBOROUGH COUNTY. 
HILLSBOROUGH COUNTY, et al., 
Appellees. 


WHITFIELD, P.J. 

This suit was brought to test the constitutional 
validity of Chapter 12867 Acts of 1927, the title and a 
portion of its provisions being: ‘“AN ACT to Provide 
for the Grading, Paving, Curbing, Draining, Re-grad- 
ing, Re-paving, Re-curbing, Re-draining, and the 
Widening of the Pavement of, Public Roads, or Con- 
tinuous Portions Thereof, Without, or Partly Within 
and Partly Without, the Corporate Limits of any 
Municipality, in Hillsborough County, Florida; for the 
Assessment of the Entire Cost Thereof Against Abut- 
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ting Property Subject to Assessment; and for the Is- 
suance of Bonds Therefor; and Declaring Certain 
Streets and Alleys to be Public Roads and Alleys. 

Be It Enacted ‘by the Legislature of the State of 
Florida: 

Section 1. This Act shall be known and may be 
cited as “The Hillsborough County Assessment Bond 
Act of 1927.” 

Sec. 2. Whenever the owner or owners of two- 
thirds, measured by frontage, of the property abutting 
any public road, or any continuous portion thereof, 
without or partly within and partly without, the cor- 
porate limits of any municipality, in Hillsborough 
County, Florida, shall present to the Board of County 
Commissioners of said County a petition duly signed 
by them, requestirig that such public road or contin- 
uous portion thereof, be graded, paved, curbed, drain- 
ed, re-graded, re-paved, re-curbed or re-drained, or 
that the pavement thereon be widened, or that any 
one or more of such improvements be made, the 
Board may, at its discretion, receive and entertain such 
petition. The continuity of a public road, or portion 
thereof, shall not be destroyed by reason of the fact 
that it is crossed by another public road, or portion 
thereof which is already paved. In calculating the 
frontage of the property abutting any public road, or 
portion thereof, petitioned to be improved, io deter- 
mine whether or not the owners of two-thirds of the 
abutting property have signed such petition, the 
frontage of any property owned by the Federal Gov- 
ernment, any municipality, the State, County or any 
political subdivision or any governmental agency of 
the State or County, or of any public parks or play- 
grounds, or of parks or playgrounds dedicated on any 
map or plat, or of public street, road and alley inter- 
sections, or any Railroad Right of Way, shall not be 
considered, although any or all of the above mentioned 
improvements may be made in front of such property 
and the entire cost of such improvements charged 
wholly against the remaining property abutting said 
public road, or portion thereof.” A demurrer was 
sustained to a bill of complaint seeking to enjoin pro- 
ceedings under Chapter 12867, Acts 1927, and the 
Complainant appealed. 

Legislative enactments authorizing special assess- 
ments against abutting property for the entire cost of 
road or street improvements, are obviously designed 
to secure the improvement of public highways that 
are essential to the development and beneficial uses 
of abutting and contiguous property, the highways 
being only secondary or incidentally for the beneficial 
use of the public. See Chapter 9298, Acts of 1923; 
Walters v. City of Tampa, 88 Fla. 177, 101 So. 227; 
Chapter 9316, Acts 1923; Moore v. Hillsborough Coun- 
ty, 86 Fla. 514, 98 So. 505. See also Sections 2490 et 
seq., Compiled General Laws 1927. 


The constitution does not provide for the construc- 
tion or maintenance of public highways, therefore, 
such matters may be regulated by statute when no 
provision or principle of organic law is violated by the 
illegal or arbitrary exercise of governmental power, 
or otherwise. 

Duly enacted statutes may authrize highway im- 
provements by public authorities to be made entirely 
at the expense of abutting property owners, where the 
improvements are primarily and essentially for the 
benefit of the abutting property and are only secon- 
darily or incidentally beneficial to the public and then 
only when the expenses are reasonable and proper and 
the benefits accruing from the improvements to the 
abutting property are properly apportioned and will 
at least be equal to the assessment made against such 
property. If a highway improvement is primarily for 
the benefit of the public and only secondarily or in- 
cidentally beneficial to abutting property, the imposi- 
tion of the entire expense of the improvement upon 
the owners of the abutting property would be a vio- 
lation of organic property rights. Abell v. Town of 
Boynton, 95 Fla. 984, 117 So. 507, head note 4. When 
highway improvements are essentially beneficial to 
the public and to the abutting or contiguous property, 
the expense of the improvements may be appropriately 
and justly apportioned by statutory authority between 
the public and the owners of the abutting or contigu- 
ous property, provided the expenses incurred are 
proper for a reasonable and appropriate improvement 
and the actual benefit to the abutting or contiguous 
property is at least equal to the assessments against 
the property. In all cases the assessments against 
abutting or contiguous properties must be fairly ap- 
portioned and lawfully made. See A. C. L. v. City of 
Lakeland, 94 Fla. 347, 115 So. 669; A. C. L. v. Gaines- 
ville, 83 Fla. 275, 91 So. 118; City of Fort Myers v. 
State, 95 Fla. 704, 117 So. 97. 

Chapter 12867, Acts 1927, expressly provides that 
notwithstanding there may be “property owned by 
the Federal Government, any municipality, the State, 
County or any political subdivision or any public 
parks or playgrounds or of parks or playgrounds dedi- 
cated on any map or plot, or of public street, road or 
alley intersections, or any railroad right of way” 
abutting on the highway to be improved, “the entire 
cost of such improvements” shall be “charged wholly 
against the remaining property abutting-.on said pub- 
lic road or portion thereof.” Such an assessment 
against abutting property would not merely result in 
an incidental benefit to the public and to public and 
other property, but it is clearly a violation of the 
constitution in that it purports in effect to authorize 
private property to be taken for public use and for 
the benefit of others without just compensation and 
without due process of law, and is an arbitrary and 
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oppressive exercise of governmental power, in impos- 
ing the entire cost of a public improvement of high- 
ways upon abutting property without reference to 
benefits as between the public and the abutting own- 
ers. 

Reversed. 

STRUM and BUFORD, JJ., concur. 

TERRELL, C.J. and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

BROWN, J. (Concurring.) 

In addition-to the reasons advanced by Mr. Justice 
Whitfield, I think the act should also be held invalid 
because the authorization of assessments for the cost 
of constructing a highway against abutting rural 


lands according to their mere length of frontage, with- 
out. regard to the area or character of the land, or the 


quantum of benefits-conferred, is ineapable of. any- 
thing like a fair and equal application’as applied to 
lands in the country. Even as applied to city proper- 
ty, the front foot rule frequently works injustice in 
practical application,. but by reason of conditions in 
rural sections and the endless varieties in shape, area, 
character, use and value which we must judicially 
know to there generally exist, we must know that the 
front foot rule cannot generally be applied with even 
approximate equality or justice, and without denying 
the equal protection of the laws. 

WHITFIELD, ELLIS and STRUM, JJ., concur. 

Opinion filed September 19, 1929. 

An appeal from the Circuit Court for sane 
ough County, L. L. Parks, Judge. 

Shackleford, Shackleford & Ivy, for Appellant; 


Thomas M. Shackleford and H. C. Tillman, for Ap- 
pellees. 


PEARL LANGFIELD, a widow, 


Appellant, 

Vv. - VOLUSIA COUNTY. 
SAMUEL E. COZINE, SR., 
Appellee. 


PER CURIAM. 


The motion to quash the appeal herein is sasnted 
on the authority of Randall vs. Twitchell and Lang- 
field, et al, vs. Cozine decided at this term. 

.TERRELL, and) WHITFIELD, ELLIS, 
STRUM, BROWN .and-BUFORD, JJ., concur.. 
Decision filed October 3, 1929. . - 
. An appeal from the Circuit Court for Volusia 
County; M. G. Rowe, Judge. 
Selden, Hodgden & Couchman, for nepali: 
.Horn & Ossinsky, for Appellee. 


Appellant, 


DADE COUNTY. 
RAYMOND M. BAUGHER, if 


living and the heirs, 

devisees, grantees, or 

other claimants under 

him, the said RAYMOND 

M. BAUGHER, if dead, 
Appellees. 

JOHN D. KEITH, 
Intervenor. 

BROWN, J. 

Appellant, complainant in the court below, filed his 
bill against Raymond M. Baugher, if living, and his 
heirs, devisees, grantees, or other claimants under 
him, if dead, to quiet the title to certain described 
lands. 

Service was had by publication, and at the expira- 
tion of such publication one John D. Keith, of Gettys- 
burg, Penna., filed a petition to be allowed to intervene 
and to file a demurrer to the bill, which demurrer was 
tendered with the petition. The only ground for leave 
to intervene which was stated in the petition was the 
mere allegation that the petitioner “claimed title in 
and to said property”. The petition was granted the 
day it was filed, and Keith was permitted by the 
court to file his demurrer on the same day. There was 
no appearance or pleading filed in the cause by 
Baugher, or by any one purporting to claim under him. 

The original bill alleged that complainant’s title to 
the land in question was deraigned from a certain tax 
deed to the Sun Land Company, dated July 7, 1919; 
and that through several mesne conveyances. by war- 
ranty deeds the title which had been thus acquired by 
the Sun Land Company was, in 1925, vested in com- 
plainant who went into possession of the land, and 
that he was in actual possession of the same when the 
bill was filed. That complainant believed that Baugh- 
er, if living, or those claiming under him, if dead, 
were interested in the land by virtue of certain de- 
scribed deeds to Baugher from Alsobrook and Kunkel, 
which were of record, book and page being given. The 
bill prayed that these deeds be cancelled and the title 
quieted in complainant. 

Intervenor Keith’s demurrer made the point that 
the bill merely sought to quiet a title based upon a tax 
deed without showing any effort to assert the record 
title, and was without equity. This demurrer was sus- 
tained, and properly so, and complainant filed an 
amended bill. To this a similar demurrer was sus- 
tained. By stipulation complainant was permitted to 
file a third amended bill. 

In addition to the allegations of the original bill, 
the bill as last amended averred that said Keith, the 
intervenor, claimed some interest, right, or title in and 
to the land, the nature of which complainant, after 
diligent. inquiry, had not been able to ascertain, and 
that he was now made a party defendant for the sole 
reason that he had been allowed to intervene and file 
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a demurrer on his allegation in his petition that he 
had some right, title or interest in or to said property. 
The bill as last amended by its averments deraign- 
ed title from the United States government through 
certain mesne conveyances of record down to the con- 
veyances to Baugher; alleged the sale of the lands for 
unpaid taxes assessed to Baugher, the execution of the 
tax deed to the Sun Land Company, and the convey- 
ance of the title of said Company through several 
mesne conveyances of record to complainant, thus 
vesting in him the fee simple title. That the said as- 
sessment, sale and issuance of tax deed, were all in 
full compliance with the laws of the State and had 
vested a fee simple title in the Sun Land Company to 
the lands in question. The prayer was that the title 
be decreed to be in complainant and the claims of the 
defendants or any persons claiming under them be 
cancelled and held for naught. edit 
- Again the intervenor demurred; the demurrer was 
sustained and the bill dismissed. From this order 
complainant appealed. 

In Stuart v. Stephens, 94 Fla., 1087, 114 So., 767, 
this court held that a bill in equity cannot be main- 
tained solely to quiet a title based on a tax deed as 
against the former record title, on the theory that the 
former record title constituted a cloud on the tax title, 
in the absence of any allegation of an attempt to as- 
sert the record title. In that case, the bill of complaint 
did not “allege any attempt subsequent to the issuance 
of the tax deed to assert the former record title, as for 
instance by the execution and recording of a deed or 
mortgage by the former owner attempting to convey 
or encumber the land by authority of the former record 
title. Such an instrument might constitute a cloud on 
the tax title.” 

But the amended bill in this case does allege that 
Keith, the intervenor, claimed title to the property, 
and had asserted such claim in his petition to inter- 
vene, though complainant had not been able, after dili- 
gent inquiry, to ascertain the nature or basis of the 
claim. The petition of Keith, on file in the case, did 
allege, as above noted, that he claimed title to the 
land, and it must have been on the strength of this 
claim that the court allowed him to intervene. So it 
cannot be said here, as was said in the case of Stuart 
v. Stephanus, that the bill “complains solely of the 
mere existence of the chain of title from the United 
States under which the former owner held, coupled 
with the allegations that the defendants are persons 
interested in the property and that their claims are 
based upon the record title as it existed prior to the 
issuance and delivery of complainant’s tax deed.” 

In so far as the amended bill attempted to show 
that complainant deraigned title in part from the 
United States through various grantees down io 
Baugher, the holder of the record title when the land 


was sold for unpaid taxes, it would be technically in- 
consistent with the complainant’s claim of title based 
on the tax deed and the proceedings antecedent there- 
to, to pray the cancellation of any link in the chain of 
title under which Baugher had held; for the tax sale 
and deed to the Sun Land Co., if valid and regular, 
clothed the Land Company, not with the title of the 
person who was last seized of the fee, but with “a new, 
complete, exclusive and paramount title in a new right 
and under an independent grant from the sovereign 
authority,” as pointed out in the able opinion of Mr. 
Justice STRUM in the case of Stuart v.. Stephanus, 
supra. And hence, as there is no allegation that there 
had been any tangible attempt, subsequent to the tax 
deed, to assert the record title, the bill as amended 
shows no ground for relief as against any one claim- 
ing under such record title. 

But the amended bill also makes Keith a party 
defendant and alleges that he claims title to the prop- 
erty, and that he has asserted such claim in his peti- 
tion for intervention filed in the case, though the com- 
plainant had not been able to ascertain the basis of 
his claim. As we have seen, the court had given suf- 
ficient weight to this claim of title by Keith to ac- 
cept it as a sufficient ground for allowing him to file 
the petition for intervention. Thus, in the bill as last 
amended we have a bill alleging the existence of the 
fee simple title in complainant founded upon a tax 
deed, and also alleging the assertion of a claim of title 
by: defendant Keith, adverse to that of complainant, 
made subsequently to the execution of the tax deed. 
We think that under Chapter 11383 Laws of 1925, 
Section 5010 et seq., Comp. Gen. Laws, this gives 
equity to the amended bill as a bill to quiet title 
against the adverse claim of title thus asserted by 
Keith. 

Nor do we think that Keith is in a position to 
take advantage of the general rule that the bill must 
show a right of action in the complainant as against 
all the defendants, including himself, at the time the 
suit was brought. This rule is sometimes relaxed in 
equity cases by permitting the filing of supplemental 
pleadings setting up matters occurring subsequentiy 
to the filing of the original bill in order to accord full 
justice to the parties. By securing permission from the 
court to intervene in the suit subsequent to the filing 
of the original bill, on account of the fact that he was 
claiming title to the property involved in the suit, Keith 
thereby submitted himself, and his claim, to the juris- 
diction of the court in the pending suit, and waived 
any right he might otherwise have had to object to 
the adjudication of his claim during the further 
progress of the cause on the ground that its existence 
was not alleged in the original bill, or that it had not 
been asserted before the suit was brought or his peti- 


tion to intervene was filed. Nor can he be heard to 
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say that in his petition to intervene in the suit he had 
not asserted his claim of title with sufficient particu- 
larity or strength to entitle the complainant to have 
an adjudication thereof in that suit. If he asserts his 
claim of title as being of sufficient importance to en- 
title him to intervene, he impliedly admits that it is 
of sufficient importance to entitle the complainant to 
have it adjudicated and quieted, if he can, in the same 
suit. 

The position above taken is not in conflict with 
Stuart v. Stephanus, supra, Brecht v. Bur-Ne Com- 
pany, 91 Fla., 345, 108 So., 173, and McDaniel v. Mc- 
Elvy, 91 Fla., 770, 108 So., 820. 

We conclude, therefore, that the bill as last amend- 
ed was not without equity, at least as against the in- 
tervenor and defendant Keith, and that the chancellor 
erred in sustaining the demurrer. 

Reversed and remanded. 

TERRELL, CJ. and ELLIS, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed September 19, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, W. L. Freeland, Judge. 

Robert J. Boone, for Appellant; 

Shutts & Bowen and David L. Strickland, for Ap- 
pellees. 


CHARLIE H. ANGE, 
Plaintiff in Error. 
v. DIXIE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BROWN, J. 

Plaintiff in error was indicted for defamation of 
character under Section 7193 Comp. Gen. Laws. The 
indictment charged that the defamatory statement 
was made in the presence and hearing of William M. 
Mills. There was a variance between the pleading and 
the proof. The testimony of Mills, who was a sheriff 
of the county, failed to show that all of the defama- 
tory statement, as set out in the indictment, was 
made while he was present. It appears from the tran- 
script that this statement was made by the defendant 
in the office of the County Judge, to whom he had 
gone to obtain a warrant against the party with ref- 
erence to whom the statement was made, and that 
Sheriff Mills came into the office subsequently to the 
making of the entire statement to the County Judge, 
and, according to the sheriff’s testimony as to what 
he heard the defendant say, it differed quite materi- 
ally from the statement as alleged in the indictment. 
The rule is that the defamatory language must be 
proved substantially as alleged, and that an alleg- 
tion of the publication to one person is not supported 


by a proof of a publication to another. 37 C. J. 151. 

Furthermore, it would appear that the testimony 
of the County Judge, as to the making of the defama- 
tory statement by the defendant when he was in the 
County Judge’s office seeking to get the said official 
to issue a warrant against the prosecutrix, was a priv- 
ileged communication, and that the objections of the 
defendant to its admission should have been sustained. 
It appears that the statement was pertinent to the 
charge which the defendant was preferring and to 
which he made affidavit before the County Judge, who 
issued the warrant. The doctrine is well settled that 
defamatory words when used by parties, counsel, or 
witnesses in the due course of judicial procedure, and 
when relevant to the matter in hand, and pertinent 
to the subject of inquiry, are privileged and cannot 
be made the basis of a proceeding for libel or defa- 
mation, no matter how false or malicious such state- 
ments may in fact be. Myers v. Hodges 53 Fla., 197, 
44 So., 357. This rule of privilege as applied to state- 
ments made in the course of judicial proceedings is 
not restricted to trials of actions, but includes proceed- 
ings before a competent court or magistrate in the 
due course of law or the administration of justice 
which is to result in any determination or action by 
such court or officer. This privilege extends to the 
protection of the judge, parties, counsel and witnesses, 
and arises immediately upon the doing of any act 
required or permitted by law in the due course of the 
judicial proceedings or as necessarily preliminary 
thereto. See 36 C. J. 1250 et seq., and cases cited. 

As was pointed out in Meyers v. Hodges, supra, 
defamatory words published in the due course of ju- 
dicial procedure, which are not relevant or pertinent 
to the subject of inquiry, are only conditionally or 
qualifiedly privileged, that is, prima facie privileged 
If such publications be irrelevant, they do not neces- 
sarily become actionable unless they were also ma- 
licious. 

While a party may not be prosecuted for libel or | 
defamation on account of relevant statements made in 
the course of judicial proceedings, even though false 
and malicious, this does not mean that a person un- 
justifiably prosecuted is without other means of re- 
dress, such for instance as an action for malicious 
prosecution. 

Reversed and remanded, 

TERRELL, CJ. and ELLIS, J., concur. 

WHITFIELD, P.J. concurs in the opinion and 
judgment. 

STRUM and BUFORD, JJ., dissent. 

Opinion filed September 30, 1929. 

A writ of error to the Circuit Court for Dixie 
County, Hal W. Adams, Judge. 

W. P. Chavous and O. O. Edwards, for Plaintiff in 
Error; 
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Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


MALCOLM R. WILLIAMS and 
HARRISON H. McDONALD, 
Appellants, 
v. ALACHUA COUNTY. 
E. A. HICKSON, 
Appellee. 
BUFORD, J. 

In this case two property owners, after demurrers 
having been sustained to a bill of complaint and an 
amended bill of complaint, filed a second amended bill 
of complaint alleging that they had acquired by pre- 
scription the easement over a certain strip of land as 
a road or way of egress and ingress to and from their 
property. It is alleged that there is no other way of in- 
gress or egress to the houses and lots of the complain- 
ants except by or through the road or way referred to 
and that such road or way has been used by the public 
and by the owners of the adjacent property for more 
than twenty years last past. It is alleged that the road 
or way has been obstructed by the defendant and that 
the complainants have been damaged, and are dam- 
aged and injured in a manner and in a degree differ- 
ing from the injury accruing to the general public. 

Demurrer was interposed to the second amended 
bill of complaint. The same was sustained and the bill 
dismissed from which order appeal was taken. 

The allegations of the second amended bill of com- 
plaint appear to meet the requirements of pleading to 
show the complainants are entitled to the relief, man- 
datory injunction, as sought in this case. See Zetrouer 
vs. Zetrouer 89 Fla. 253, and authorities there cited. 

On authority of the opinion above referred to the 
order sustaining the demurrer and dismissing the sec- 
ond amended bill of complaint should be reversed and 
it is so ordered. 

Reversed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 3, 1929. 

, An appeal from the Circuit Court for Alachua 
County, A. V. Long, Judge. 

Zach H. Douglas, for Appellants; 

No appearance for Appellee. 


MRS. MALLIE NEAL, joined by 
her husband, S. H. NEAL, 
Appellant, 


v. JACKSON COUNTY. 
A. J. McMULLIAN, 


Appellee. 
BUFORD, J. 


The complainant exhibited her bill in chancery to 


enjoin the use of certain lands by the defendant in the 
operation of a turpentine farm. She based her right 
to injunction upon a claim of fee simple title to a part 
of the lands and her right of dower in other lands, 
the fee simple title to which was vested in her husband. 

It was alleged that a lease had been made by the 
husband to one Melvin for turpentine purposes of all 
of the lands described in the bill of complaint and 
that he had delivered possession of the lands to Mel- 
vin; that Melvin had gone into possession of the lands 
and afterwards assigned his leases, rights and priv- 
ileges and delivered possession of the lands to the de- 
fendant. 

A demurrer was interposed to the bill of complaint. 
The Chancellor sustained the demurrer to the bill in- 
sofar as those lands the title to which was alleged 
to have been in the husband, S. H. Neal, and overruled 
the demurrer to the bill insofar as it applied to those 
lands the fee simple title to which was alleged to 
have been in Mrs. Mallie Neal. From this order ap- 
peal was taken. The complainant bases her right to 
injunction as to the lands the title to which was in 
S. H. Neal at the time the lease was made solely upon 
her right of dower. In Randal vs. Krieger 23 Law Ed. 
page 124, Text 126, the Supreme Court of the United 
States, defining the right of dower, say: 

“Dower by the common law of three kinds: 
Ad ostium ecclesice, Ex assensu patris, and that 
which in the absence of the others the law pre- 
scribed. The two former were founded in con- 
tract. The latter was the creature of the law. 
Dower Ad ostium ecclesice and Ex assensu patris 
were abolished in England by .a statute of the 
3d and 4th William IV., ch. 105. The dower given 
by law is the only kind which has since existed 
in England, and it is believed to be the only kind 
which ever obtained in this country. 

During the life of the husband, the right is 
a mere expectancy or possibility. In that condi- 
tion of things the law making power may deal 
with it as may be deemed proper. It is not a nat- 
ural right. It is wholly given by law, and the 
power that gave it may increase, diminish or oth- 
erwise alter it or wholly take it away. It is upon 
the same footing with the expectancy of heirs, 
apparent or presumptive, before the death of the 
ancestor. Until that event occurs the law of des- 
cent and distribution may be molded according to 
the will of the Legislature.” 

The statute creating the right of dower in lands in 
this State is section 5493 C. G. L. 1927, which is as 
follows: 

“When any person shall die intestate, or shall 
make his last will and testament, and not there- 
in make any express provisions for his wife by 
giving and devising unto her such part or parcel 
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of real and personal estate as shall be fully sat- 
isfactory to her, such widow may signify her 
dissent thereto in the circuit or county judge’s 
court of the county wherein she resides at any 
time within one year after the probate of such 
will; and then in that case she will be entitled 
to dower in the following manner, to-wit: One 
third part of all the lands, tenements and hered- 
itaments of which her husband died seized and 
possessed, or had before conveyed whereof she 
had not relinquished her right of dower as pro- 
vided by law, which said third part shall be and 
enure to her proper use and behoof in and during 
the term of her natural life. In which said third 
part shall be comprehended the dwelling house 
in which her husband shall have been accustomed 
most generally to dwell before his death, together 
with the offices, out-houses, buildings and other 
improvements thereunto belonging or appertain- 
ing. If, however, it should appear to the judge of 
the court to which application is made that the 
whole of the said dwelling house, outhouses, build- 
ings and other improvements thereunto apper- 
taining can not be applied to the use of the widow 
without manifest injustice to the children or other 
heirs, then such widow shall be entitled to such 
part, not less than one-third part, as the court 
may deem reasonable and just.” 

It will be observed that in this case there has been 
no attempt upon the part of the husband to convey the 
title to the lands but here the action complained of 
was the lease of the lands owned by the husband to a 
third party to be farmed for turpentine. The inchoate 
right of dower in the wife does not vest in her such an 
estate as will during the life time of her husband give 
her power or authority to enjoin the use of the prop- 
erty which is being enjoyed under and by virtue of a 
lease and delivery of possession made by the husband. 
Ramsey vs. Sullivan, 150 N. Y. 8. 287. If the wife could 
restrain by injunction the leasee of the husband she 
could also restrain the husband’s use of his own prop- 
erty during his life time. 

In fact, whether or not the inchoate right of dower 
will ever merge into title and control of the property 
depends upon many contingencies, all of which are 
enumerated in the above quoted statute. 

We find no error in the order of court on the de- 
murrer and, therefore, the same should be affirmed. 
It is so ordered. 

Affirmed. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed October 3, 1929. 

An appeal from the Circuit Court for Jackson 
County, Amos Lewis, Judge. 


Millican & Mayhall, for Appellants; 
Carter, Solomon, Welch & Pierce, for Appellee. 


LARGO LAND COMPANY, a 


Corporation, 
Appellant, 
DADE COUNTY. 
G. B. SKIPPER, 
Appellee. 
ELLIS, J. 


The Largo Land Company, a Florida Corporation, 
exhibited its bill in the Circuit Court for Dade County 
against G. B. Skipper to remove a cloud upon the title 
to certain described lands located in Monroe County. 
The cloud of which the complainant complained con- 
sisted of a contract dated in May, 1924, between L. B. 
Boyd, the owner of the land at that time, and his wife 
of one part, and G. B. Skipper of the other part. Under 
the terms of the contract the Boyds agreed to convey 
the lands to Skipper, who paid $7,500 to the Boyds 
when the contract was executed and agreed to pay 
$5,000 fifteen days afterwards, $22,500 on the delivery 
of a merchantable title to the property and the bal- 
ance amounting to some $315,000 to be evidenced by a 
note payable on or before twenty years after date and 
secured by a first mortgage upon the lands. In Sep- 
tember of the same year the complainant acquired the 
lands from the Boyds by deed of conveyance, which 
has been duly recorded. 

The bill alleges that the contract “without right, 
was filed by the Defendant in the office of the Clerk 
of the Circuit Court in and for Monroe County, Flor- 
ida, and the same constitutes a cloud on the title, and 
which the complainant prays be removed.” 

A demurrer to the bill was sustained upon the 
ground that the Circuit Court for Dade County had 
no jurisdiction as the land was located in Monroe 
County. The complainant then moved the court to va- 
cate the order and allow an amendment to the bill 
to show that the contract was made in Dade County. 
That motion was denied and the complainant appealed 
from both orders. 

It appears from the copy of the contract, which is 
attached to the bill and made a part of it, that it was .- 
not entitled under the law to record. See Sec. 3823 
Rev. Gen. Stats. 1920. Chapter 11813 Acts 1927 (Sec. 
5719 Comp. Gen. Laws 1927) supplements Section 
3823 Rev. Gen. Stats. 1920 and specifically mentions 
contracts, agreements and other instruments purport- 
ing to contain an agreement to purchase or sell real 
estate. 

A suit to remove a cloud upon the title to land is 
in the nature of a proceeding in rem, or as was said 
in McDaniel v. McElvy, 91 Fla. 770, 108 South. Rep. 
820, quasi in rem, and should be brought in the county 
where the land lies. See Lakeland Ideal Farm and 
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Drainage Dist. v. Mitchell, Fla. » 122 
South. Rep. 516; 17 Ency. Pleading and Practice 294. 

The allegations of the bill being true it follows that 
if the defendant Skipper, who admitted such allega- 
tions by his demurrer, undertook to claim under the 
contract he must necessarily show the invalidity of 
his claim because the complainant having performed 
all the requirements of the agreement as the succes- 
sor in title of the vendor that the latter was required 
to perform, and the defendant had had a reasonable 
time within which to perform the agreement on his 
part but had refused to do so, his claim under the 
agreement would be a nullity. See Sloan vs. Sloan, 25 
Fla. 53, 5 South. Rep. 603; Royes v. Middleton, 36 Fla. 
99, 17 South. Rep. 29 L. R. A. 66. 

The bill cannot be construed as one for the rescis- 
sion of a contract because the allegations are insuffici- 
ent to sustain that relief; nor as a bill quia timet be- 
cause there is no allegation that the defendant asserted 
any claim to the property under the contract or that 
he threatens to institute any proceeding to obtain it. 
See 21 Stand. Ency. of Proc. 991. 

The order appealed from is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, P.J. and STRUM and BUFORD, JJ., 
concur in the opinion and judgment. 

Opinion filed October 2, 1929. 

An appeal from the Circuit Court for Dade Coun- 
ty, W. L. Freeland, Judge. 

_ Semple & Hirschman, for Appellant, 

Willard & Knight, for Appellee. 


STATE OF FLORIDA 
on relation of 
FRED H. DAVIS, Attorney 
General, and CHARLES G. 
RODES, et al., 

Co-Relators, 

Vv. ORIGINAL JURISDICTION. 

CITY OF FORT LAUDERDALE, 
a Municipal Corporation, 
of Florida, 

Respondent. 
BUFORD, J. 

In this case information in the nature of Quo 
Warranto was filed in the name of the Attorney Gen- 
eral and certain co-relators against the City of Fort 
Lauderdale, the purpose of which was to test the right 
and authority of the City to exercise municipal pow- 
ers, duties and franchises over certain territory there- 
tofore attempted to have been included within the 
corporate limits of the City of Fort Lauderdale. 

There was a motion to strike certain parts of the 
information. A part of the motion to strike should be 
granted. As to other parts, it should be denied. The 
motion to strike is granted as to: 


“All of paragraph 8 of said information, as 
follows: That during the year of 1926, by ordi- 
nance of said City, another attempt was made to 
further extend the corporate boundaries of said 
city by taking into the corporate limits of said 
city about 6 or 7 additional square miles of ter- 
ritory, and such additional territory so attempted 
to be taken into the corporate boundaries of said 
city by said ordinances of 1926 is shown by blue 
lines marked on the face of the map attached 
hereto and marked ‘Exhibit A’; that the corpor- 
ate territory of said city as attempted to be fixed 
by said Chapter 11483 of November 30, 1925, to- 
gether with the territory attempted to be added 
by ordinances in 1926, comprises an area of about 
43 to 45 square miles.” 

“That portion of paragraph 11 of said infor- 
mation beginning with line 5 on page 15, as 
follows, to-wit: 

‘That the total population in 1926 of the 6 or 7 
square miles of territory attempted to be taken 
within the corporate limits of said city by said 
ordinances of 1926 was about twenty persons, 
and said territory is now inhabited by less than 
that number.” 

And also as to that part of paragraph 12, as fol- 
lows, to-wit: 

“That said power plant mentioned in the next 
preceding paragraph of this information, gener- 
ates electric current and energy for distribution 


and sale to the cities of Miami, Miami Beach, Cor- . 


al Gables, Miami Shores, Palm Beach, West Palm 
Beach, Fort Lauderdale, Bradenton, Callahan, 
Crescent City, Daytona Beach, Palatka, Fort My- 
ers, Hastings, Lake City, Live Oak, St. Augustine 
and over a hundred other cities and towns in the 
State of Florida; that said plant is not in any 
sense a Ft. Lauderdale enterprise.” 
And also as to that part of paragraph 13, to-wit: 

“That said lands have been assessed by said 
City at exorbitant valuations.” 

And also as to that part of paragraph 17, as fol- 
lows, to-wit: 

“That soon as said city attempted to collect 
taxes on said lands in the year of 1927, said co- 
relators engaged counsel for the purpose of con- 
testing the authority of said city to collect taxes 
on the lands of said co-relators for municipal pur- 
poses, and instructed their counsel to make a test 
case of such exercised unlawful authority; that 
said co-relators were advised by their said coun- 
sel that a case, to-wit: State of Florida ex rel vs. 
City of Stuart, was pending in the Supreme Court 
of Florida involving the same question and that 


another case should not be brought until the Court . 


passed upon the said pending case; that said co- 
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relators instructed their said counsel to obtain 
permission of counsel representing the State of 
Florida in said cause of the said State of Florida 
ex rel vs. City of Stuart, to permit the counsel 
of the co-relators to assist the State in the prepa- 
ration of briefs and in oral arguments of said 
cause before the Supreme Court; that said per- 
mission was granted and counsel of the co-rel- 
ators appeared in and assisted the State in the 
preparation of briefs and in oral argument in said 
cause of the State vs. City of Stuart; that the 
Supreme Court of Florida handed down its de- 
cision in said cause of the State of Florida ex rel 
vs. City of Stuart on January 30, 1929.” 
And also to that part of paragraph 17, to-wit: 
“And, thereupon, on March 4th, 1929, said co- 
relators through their counsel, took with the auth- 
orities of said city of Ft. Lauderdale, through its 
counsel, the matter of the voluntary surrender of 
the lands of the said co-relators from the cor- 
porate limits of said city; that a conference was 
held during the month of March, 1929, between 
counsel for said co-relators and City Attorney of 
said City of Ft. Lauderdale, and later, to-wit: 
about March 28, 1929, said co-relators were ad- 
vised by said City, acting through its attorney 
that said City in view of the decision of this Court 
in the case of the State vs. the City of Stuart, 
would voluntarily surrender from the corporate 
limits of said City the said lands of said co-rela- 
tors and that a special act would be presented 
to the Florida Legislature of 1929, now in session, 
for enactment excluding said lands of said co-rela- 
tors; that later, to-wit: on or about the 12th day 
of April, 1929, the representative of Spitzer Ror- 
ick Bond Company of Toledo, Ohio, a bond brok- 
erage concern, met with the commissioners of 
said city and threatened litigation against said 
city if it voluntarily surrendered from the cor- 
porate limits of said city the lands of said co- 
relators; that on April 15, 1929, said co-relators 
were informed by the City Attorney of said City 
of Ft. Lauderdale that the City Commission of 
said City would not voluntarily surrender the 
lands of said co-relators from the corporate lim- 
its of said City, and thereupon said co-relators in- 
structed their counsel to lay their cause before the 
Attorney General of Florida.” 
And also as to paragraph 19, as follows, to-wit: 
“That some of the above named co-relators 
own land located in sections 1, 2, 11, 12, 13 and 
14, Township 50 South, Range 41 East, Broward 
County, Florida (the 6 sections attempted to be 
taken into the corporate limits of said city by 
ordinance of 1926, and lying some 4 miles west of 
said city) but said lands have not been included 


in the descriptions contained in paragraph 2 and 
3 hereof, and involved in this suit, inasmuch as 
the relator and co-relators were informed, at the 
time of filing this information, that said city 
would apply to the Legislature now in session 
for the elimination of said land from the cor- 
porate limits of said city.” 

All of which allegations appear to be irrelevant and 
immaterial. 

The remainder of the motion to strike should be, 
and the same is denied. 

There was a demurrer filed to the information gen- 
erally and also separate demurrers were filed direct- 
ed to the ouster sought by the Florida Power & Light 
Company, a co-relator, and by co-relators whose lands 
were annexed in June, 1925, and by certain co-rela- 
tors whose lands were annexed in November, 1925. 
There was joinder in demurrers. 

Briefs have been duly filed and argument of coun- 
sel presented therein. 

The court having considered the information, the 
demurrers thereto and the briefs and argument of 
counsel presented thereon, it is the judgment of the 
Court that the demurrers, and each of them, should 
be overruled on authority of the opinion in the case 
of State ex rel Davis, Attorney General, et al vs. City 
of Stuart, filed January 30, 1929, and reported in 
120 Sou. 335, and that the respondent do have four 
weeks from the date of the filing of this order in which 
to answer or plead further, in accordance with law 
and the rules of practice of this Court. It is so or- 
dered. 

WHITFIELD, PJ. and STRUM, J., concur. 

TERRELL, CJ. and ELLIS, J., concur in the opin- 
ion and judgment. 

BROWN, J., dissents to the granting of the mo- 
tion to strike; but concurs in the overruling of the 
demurrers. 

Opinion filed September 30, 1929. 

A case of original jurisdiction. 

Fred H. Davis, Attorney General, and Loftin, 
Stokes & Calkins, for Relators; 

Hall, Johnson & English, for Respondent. 


J. L. DOWLING, 
Plaintiff in Error, 


Vv BAKER COUNTY. 


THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, J. 

J. L. Dowling was tried and convicted in the Coun- 
ty Judge’s Court for Baker County upon a warrant 
charging him with unlawfully passing a worthless 
check, which was described as being dated at Lake- 
land, Florida, October 18, 1926, payable to the order 
of J. L. Dowling for ninety-two dollars and drawn up- 
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on the State Bank of Lakeland and signed by G. L. 
Oliver. 

The case was tried at Macclenny. J. D. Dugger, the 
cashier of the Citizens Bank of Macclenny, testified 
that “one Dugger’ brought the check to the bank en- 
dorsed by Dowling and told the cashier, who recog- 
nized the signature, that Dowling said send the money 
to him, which the cashier did. The check was deposit- 
ed in due course and returned unpaid for insufficient 
funds. Dowling was notified and promised to “make 
the amount good” but failed to do so. He was notified 
by registered letter of the nonpayment of the check. 
Upon that evidence the jury found the defendant guilty 
and judgment and sentence were entered. A motion for 
a new trial was overruled and Dowling appealed to the 
Circuit Court. The appeal was dismissed on motion of 
the State’s Attorney upon the ground that the assign- 
ment of errors was not filed in the appellate court 
within ten days of the return day of the appeal. 
Thereupon Dowling obtained a certiorari from this 
court. 

The State’s Attorney acknowledged the receipt of a 
copy of the assignment of errors on October 14, 1927. 
The appeal was returnable November 5, 1927. 

The record does not disclose when the assignment 
of errors was filed. The order of the Circuit Judge 
sustaining the motion to dismiss recited that the rec- 
ord had been examined and the court finds that “said 
appeal or assignment of error, have never been filed 
in the said Appellate Court.” The certified copy of the 
record recites that the “defendant filed the following 
notice of Appeal.” Following the recital both the notice 
of appeal and assignment of errors are copied, which 
bear the acknowledgment by the’ State’s Attorney of 
the receipt of the assignment of errors. 

The function of the writ of certiorari is fully dis- 
cussed in the case of Malone v. City of Quincy, 66 Fla. 
52, 62 South. Rep. 922. 

It is there stated that it is not the purpose of the 
writ to take the place of a writ of error but to cause 
the entire record of the inferior court to be brought 
up by certified copy for inspection in order that the 
“superior court may determine from the face of the 
record whether the inferior court has exceeded its 
jurisdiction, or has not proceeded according to the 
essential requirements of the law, in cases where no 
direct appellate proceedings are provided by law.” 

In the case of Coe-Mortimer Co. v. State, 81 Fla. 
701, 88 South Rep. 475, the Court held that if upon 
an inspection of the record sent up under a writ of 
certiorari it appears that the trial court had no jur- 
isdiction of the subject matter or of the defendant, 
“or that the charge as made constitutes no offense 
under the law, either because of the invalidity of the 
statute or because of the absence of essential allega- 
tions, or that the judgment or other proceeding of 


record had on the charge is not in accordance with 
the essential requirements of the law, the judgment of 
affirmance by the Circuit Court will be quashed.” 

It is an elementary principle of criminal pleading 
that the necessary elements of a criminal offense al- 
leged to have been committed by some one must be 
charged in the information or indictment. See 12 
Stand. Ency. Proc. 321; Streeter v. State, 89 Fla. 
400, 104 South. Rep. 858; Morgan v. State, 51 Fla. 76, 
40 South. Rep. 828; Hunter v. State, 85 Fla. 91, 95 
South. Rep. 115; Jackson v. State, 87 Fla. 262, 99 
South. Rep. 548; Potter v. State, 91 Fla. 938, 109 
South. Rep. 91; Ladd v. State, 17 Fla. 215; Davis 
v. State, 51 Fla. 37, 40 South. Rep. 179; Randall v 
State, 82 Fla. 333, 89 South. Rep. 875. 

Applying the above rules to the complaint in this 
case, we find that the warrant issued against the de- 
fendant wholly failed to charge him with any offense 
under the statute. . 

The offense denounced by the statute is the 
“knowingly” uttering to another as good “any check 
with knowledge at the time thereof that the drawer 
of said check is without sufficient funds on deposit 
with the drawee to insure the payment of same on 
presentation within a reasonable time after negotia- 
tion.” See Section 7923 Comp. Gen. Laws 1927. 

If it is proper in criminal pleading to take every 
intendment against the defendant in a proceeding 
like this, one would seek in vain for the necessary ele- 
ments of the offense denounced by the statute. The 
charge is that the defendant “unlawfully did pass a 
certain worthless check,” etc. In what respect the check 
was worthless; to whom he passed it; what is meant 
by “passing” it and in what respect was the act un- 
lawful is left to mere conjecture. There was no al- 
legation that defendant knew at the time that he 
“passed it’? that the drawer was without sufficient 
funds on deposit with the drawee to insure its payment 
within a reasonable time after negotiation. 

The warrant was not issued until about seven 
months after the alleged transaction, which could not 
be considered a reasonable time after negotiation of 
the check. The proceeding has the appearance of an 
effort to utilize the criminal processes of the court to 
collect a debt due on a civil liability. 


In the view of the case we are of the opinion that 
the judgment of the Circuit Court dismissing the ap- 
peal should be quashed and the cause remanded to the 
County Judge’s Court with instructions to dismiss the . 
case. It is so ordered. 


TERRELL, CJ. and BROWN, J., concur. 


WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 


Opinion filed September 28, 1929. 
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A writ of Certiorari to the Circuit Court for Bak- 
er County, A. Z. Adkins, Judge. 

A. P. Rivers, for Petitioner ; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


ATLANTIC COAST LINE RAILROAD 
COMPANY, a corporation, 
Plaintiff in Error, 
v. PASCO COUNTY. 
BENJAMIN W. JONES, 
Defendant in Error. 
BROWN, J. 

Defendant in error recovered a judgment for $2,- 
000.00 against plaintiff in error in an action for dam- 
ages for personal injuries sustained in a collision be- 
tween an automobile and a freight train at a railroad 
crossing in the town of Trilby. The automobile be- 
longed to and was being operated by another person, 
but the plaintiff and such other person were together 
interested in the purchase of real estate and were on 
a trip to inspect a certain piece of land which they 
were considering the purchase of. But whether they 
were engaged in a joint enterprise or a joint venture, 
such as would operate to impute the negligence of the 
driver to the plaintiff, it is not absolutely necessary 
for us to decide. Aside from this question, we think 
that under the principles laid down in the case of 
S. A. L. Ry. Co. v. Watson, 113 So. 716, 94 Fla. 571, 
the jury, on the evidence in this case, might well have 
concluded that the plaintiff was not absolved from all 
personal care and responsibility for his safety, but 


was under the duty of exercising reasonable or ordi-. 


nary care and diligence to avoid injury and to notify 
the driver when he was about to run into apparent 
danger, and that in this respect plaintiff failed in his 
duty and was himself guilty of negligence which prox- 
imately contributed to the causation of his injuries. 
No doubt the jury reached this conclusion and di- 
minished the amount of damages accordingly. 

The court overruled a demurrer to plaintiff’s rep- 
lication to one of defendant’s pleas, but we think the 
replication was good to the plea as drafted, and that 
no reversible error in this respect appears. 

While the driver of the car was undoubtedly guilty 
of negligence, in driving upon the crossing in front of 
the approaching train, we cannot hold in this case, as 
was held in Egley v. 8. A. L. Ry. Co., 84 Fla., 147, 
93 So., 170, and A. C. L. R. Co., v. Gornto, 103 So., 
117, 89 Fla., 97, that such negligence, under the pe- 
culiar circumstances of this case, was the sole prox- 
imate cause of the collision and resulting injury. Per 
contra, the evidence clearly shows negligence on the 
part of the defendant Railway Company which the 
jury might well have found, as they apparently did, 
proximately contributed, along with the negligence of 


the driver of the automobile and of the plaintiff him- 
self, to the causation of plaintiff’s injury. 


The train which ran into the automobile at the 
crossing was a regular schedule freight train, which, 
for some unexplained cause, was being operated with 
the engine behind the train, which consisted of eigh- 
teen cars, instead of at the front of the train as is 
usually done; thus depriving the engineer and fireman 
of adequate opportunity to keep a look out immedi- 
ately ahead of the train. Nor was there any brakeman 
or flagman stationed at the end of the train of cars, 
which, in this case, was the front end; nor was this 
end of the train equipped with a whistle or other warn- 
ing device, or an airbrake control, which could have 
been resorted to in just such an emergency. This, on 
the facts of this case, was negligence. See F. G. & P. 
R. Co., 41 Fla., 1, 25 So., 338. Its proximate causal 
connection with the collision was on the facts a ques- 
tion for the jury. True, there was an employe on fop 
of the box car next to the end car of the train, which 
end car was a flat car. But when he saw that the 
occupants of the automobile, which had just come 
up on the highway from a low side road at a point 
about 20 ft. from the track, were apparently not aware 
of the approaching train and, though proceeding very 
slowly, were going to attempt the crossing, all he 
could do was to yell at them and give the engineer a 
stop signal, both of which he did. Although the train 
was moving slowly, the engineer, after receiving the 
signal, could not stop the train in time to avoid the 
collision; and the occupants of the car did not hear 
or heed the calls of the brakeman. If this employe 
had been stationed at the end of the train and furn- 
ished a whistle or an air brake, or both, in all prob- 
ability he could have prevented the collision, even after 
discovering the imminent peril of those heedless trav- 
ellers, by the use of the whistle, or the air brake, or 
both. See L. & N. R. Co. v. Goulding, 52 Fla. 327, 
42 So., 854; S. A. L. Ry. Co. v. Watson, supra.; and 
Law of Automobiles in Fla., by Vartanian, Sec. 53. It 
thus appears that under the evidence in this case, the 
jury were authorized to find that the damage was 
proximately caused by the concurring negligence of 
the defendant, the driver of the car and the plaintiff, 
who was riding with him. There was, therefore, so 
far as the sufficiency of the evidence was concerned, 
no error on the part of the court in denying the mo- 
tion for new trial. This motion, by the way, did not 
contain any ground attacking the verdict as being ex- 
cessive in amount, nor has any contention to that 
effect been made by counsel. 

Affirmed. 


WHITFIELD, STRUM and BUFORD, JJ., concur. 
TERRRELL, CJ. and ELLIS, J., not participating. 
Opinion filed September 25, 1929. 
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A writ of error to the Circuit Court for Pasco 
County, J. C. B. Koonce, Judge. 

Kelly & Shaw, for Plaintiff in Error. 

Hampton, Bull & Pencke, for Defendant in Error. 


MARCUS SALLAS, 
Plaintiff in Error, 
DUVAL COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

Marcus Sallas, the plaintiff in error, was tried in 
the Criminal Court of Record of Duval County on an 
information charging him and Earl] Holt with inflict- 
ing mortal wounds on the body of David Hamilton 
Butler by striking him when driving a certain auto- 
mobile in a careless, reckless, culpably, negligent man- 
ner, from which mortal wounds the said David Ham- 
ilton Butler did die. At the close of the testimony there 
was an instructed verdict for Earl Holt and a mistrial 
as to Marcus Sallas. In a second trial the jury re- 
turned a verdict of manslaughter against Marcus 
Sallas and a sentence of five years in the State Pen- 
itentiary at hard labor was imposed. A new trial was 
denied and writ of error was taken to the judgment. 

There was a motion to quash and a demurrer to 
the information which were seasonably made and over- 
ruled. Both the motion to quash and the demurrer are 
predicated on the alleged failure of the information 
to charge that the manner of operating the automo- 
bile was unlawful or that such operation was the 
proximate cause of the homicide. The information may 
not comply with the strict rules of pleading as that 
term is generally understood, but under the law of 
this state any information or indictment which charges 
the crime substantially in the language of the statute 
prohibiting it or so that the defendant is fully ap- 
prised of the charge against him is sufficient. Section 
6063 and 6064, Revised General Statutes of Florida, 
1920. (Sections 8368 and 8369, Compiled General Laws 
of 1927) Pell v. State, Fla. > 122, Sa. 
Rep. 110. The rules governing criminal pleading in 
this state are broad and liberal. We have weighed the 
information in the light of these rules and declare 
it immune to the assault made on it. 

Other assignments necessary to be considered are 
predicated on the refusal of the trial court to give 
certain instructions requested by plaintiff in error and 
his order overruling the motion for a new trial. 

We think the general charge presented fairly and 
clearly the law of the case and fail to see that any 
right of the defendant was prejudiced by the refusal 
of the trial court to give the requested charges. The 
unfortunate accident upon which this prosecution is 
grounded occurred about six o’clock P. M., July 16, 
1926, on Atlantic Beach at or near the point where it 
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connects with Jacksonville Beach in Duval County. 
This court takes judicial cognizance of the provisions 
of Chapter 10486, Acts of 1925, Laws of Florida, mak- 
ing Atlantic and Jacksonville Beaches public highways 
and all the provisions of law relating to public high- 
ways applicable thereto. The law of this state makes it 
unlawful to operate a motor vehicle upon any highway 
in a reckless manner or at a rate of speed greater 
than is reasonable and proper, having regard to the 
width, traffic and use of the highway, or so as to 
endanger the property, life or limb of any person. 

The record here discloses that the beach extends 
many miles along the Atlantic Ocean, is generally 
from two to four hundred feet wide and at places 
even wider, that numerous éottages are located along 
its edge which are occupied by the owners and ten- 
ants during the summer or bathing season, that a 
great many people, men, women and children, fre- 
quent these beaches for bathing and recreation pur- 
poses other than those who live there occupying their 
cottages, that there were people bathing and using 
the beach for other lawful purposes at the time the 
accident brought in question took place, that there was 
no obstruction whatever to the vista either way on the 
beach, and that the plaintiff in error was driving forty 
or fifty miles per hour at the time the acident took 
place. Many witnesses introduced in his behalf testi- 
fied that forty or fifty miles per hour was not an 
unusual speed for motorists to traverse the beach. 

The fact that Atlantic and Jacksonville Beaches 
have been made public highways by legislative enact- 
ment in no way modifies or restricts the use and right 
of the pedestrian public in the use of them for lawful 
purposes and we think that right equal to if not su- 
perior to that of the motorist. Bathing and recreation 
constitute the primary use of most of our beaches. It 
is common knwledge that during the summer season 
men, women and children by the thousands flock to 
Atlantic and Jacksonville Beaches for this purpose. 
At such times one traversing them at forty to fifty 
miles per hour does so at his peril and without “regard 
to the width, traffic and use of the highway, or so as 
to endanger the property or life or limb of any per- 
son.”’ Over a public playground such as the locus in quo 
and that in use no one is warranted in operating his 
automobile at a rate of speed that it could not be 
brought to a dead stop on very brief notice or instant- 
ly on the apprehension of danger. Failure to observe 
this ruie is culpable negligence. In the instant case 
plaintiff in error wrecked his car and did all he 
could to avoid the accident after he saw the victim . 
but at that very time he was making forty or fifty 
miles per hour over an unobstructed beach four hund- 
red feet wide and did not see the victim till within 
a few feet of him. To denominate such conduct as — 
criminal carelessness is putting it mildly. 
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We think the verdict and judgment below are sup- 
ported by the record and that they must be and are 
hereby affirmed. 

Affirmed. 

TERRELL, CJ., and ELLIS and BROWN, Ju., 
concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 25, 1929. 

A writ of error to the Criminal Court of Record 
for Duval County, James M. Peeler, Judge. 

Edgar W. Waybright, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and J. Turner 
Butler, for the State. 


BENNIE MANISCALCO, 
Plaintiff in Error, 
Vv. Criminal Court of Record, 
HILLSBOROUGH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
BROWN, J. 

The alleged judgment to which this writ of error 
is addressed is nothing more than the sentence of the 
court. It contains no adjudication by the court of the 
guilt of the defendant. Johnson v. State, 81 Fla., 783, 
89 So., 114, and cases cited; Timmons v. State 119 
So., 393; Caughn v. State, 122 So., 565. As indicated 
in the cases cited, a so-called judgment which contains 
no adjudication by the court of the guilt of the de- 
fendant, does not constitute such a final judgment as 
will support a writ of error. The writ of error in this 
case therefore must be quashed. 

Writ of error quashed. 

TERRELL, C.J. and ELLIS, J., concur. 

Decision filed September 25, 1929. 

A writ of error to the Criminal Court of Record 
for Hillsborough County, W. Raleigh Petteway, Judge. 

Zewadski & Pierce, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


PAUL M. DRAWDY, 
Plaintiff in Error, 
Vv. ORANGE COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

In the information filed in this case it was attempt- 
ed to charge the defendant with the violation of Sec- 
tion 5345 Revised General Statutes of Florida, Section 
7479 Compiled General Laws of 1927. There was a 
motion to quash the information. 

An information attempting to charge a person with 
the crime of endeavoring to incite or procure another 
to commit perjury must set forth all the material al- 


legations necessary to show that if the endeavor had 
been successful perjury would have been committed 
and the proposed false statement sought to be pro- 
cured, together with the true state of facts in that 
regard, must be set out with the same particularity 
that is required in an indictment for perjury. 

The information in the present case fails to meet 
the requirements as stated by this Court in the case 
of Fudge vs. State, 57 Fla. 7, 49, Sou. 128, and cases 
there cited. 

For the reasons stated the information should 
have been quashed and it is therefore necessary to re- 
verse the judgment. It is so ordered. 

Reversed. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., 
concur in the opinion and judgment. 

Opinion filed September 25, 1929. 

A writ of error to the Criminal Court of Record for 
Orange County, W. L. Tilden, Judge. 

Thomas Palmer, for Plaintiff in Error; 

Fred H. Davis, Atty. General, and Roy Campbell, 
Asst. for the State. 


ROY TOOTLE. 
Plaintiff in Error, 
Vv Criminal Court of Record, 
HILLSBOROUGH COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 

The transcript of the record in this case does not 
contain any judgment of conviction. What appears to 
have been considered as such a judgment is nothing 
more than the sentence of the court. There is no ad- 
judication by the court of the guilt of the defendant 
of the crime for which the plaintiff in error was 
convicted by the jury in the trial court. There is 
therefore no such final judgment as will support a 
writ of error. See Maniscalco v. State, decided at the 
present time, and cases therein cited. The writ of 
error must therefore be quashed and the cause re- 
manded. It is so ordered. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur. 

Decision filed September 25, 1929. 

A writ of error to the Criminal Court for Hills- 
borough County, W. Raleigh Petteway, Judge. 

Zewadski & Pierce, for Plaintiff in Error. 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 


STATE OF FLORIDA Ex Rel FLORIDA, 
WESTERN & NORTHERN RAILROAD 
COMPANY, a Corporation, 
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Relator, 
Vv. Original Jurisdiction. 

C. E. CHILLINGWORTH, as Circuit 
Judge of the Fifteenth Judicial 
Circuit of the State of Florida, 
et al., 

Respondents. 
PER CURIAM. 

The relator petitions for writ of prohibition to 
issue to Hon. C. E. Chillingworth as the Circuit Judge 
of the Fifteenth Judicial Circuit of Florida, It is al- 
leged that 

“Said Circuit Court, therefore, ordered and ad- 
judged that the final judgment entered in said 
cause dated August 7th, 1924, be vacated and 
set aside, and that the order heretofore entered 
in said cause denying the motion of respondent, 
Josephine Williams Jones, for a new trial be 
vacated and set aside, and further ordered that 
said motion of said respondents for a new trial 
be granted, all of which will more fully appear 
by a certified copy of said order attached hereto.” 

It is contended by the relator that the Circuit Court 
of the Fifteenth Judicial Circuit of Florida in and for 
Palm Beach County, and the Judge thereof, is without 
jurisdiction to enter any order allowing any proceed- 
ings that will require the payment by relator of any 
other additional compensation for the real estate in- 
volved. 

The petition grows out of litigation for the con- 
demnation of certain land. In that case the Florida 
Western & Northern Railroad Company, a corpora- 
tion, brought condemnation proceedings to acquire cer- 
tain real estate for its corporate use in Palm Beach 
County. 

One James A. Brown intervened in the suit, claim- 
ing an interest in the property sought to be condemn- 
ed under and by virtue of a contract for purchase 
and sale entered into between himself and the de- 
fendant, James Griffith or Griffis. 

Josephine Williams Jones intervened, claiming the 
fee simple title to the entire property. 

The judgment was in favor of Griffis for the sum 
of $4,000 except the sum of $1,213 thereof due the 
intervenor James A. Brown, and that there is no estate 
in said land other than that of James G. Griffis and 
James A. Brown, and also for the sum of $250.00 as 
attorney’s fees. 

This Court held that: 

“As to this estate James G. Griffis took noth- 
ing by inheritance from his wife, Christine, 
neither did the will of Christine whereby she at- 
tempted to devise the property of her niece vest. 
in the niece any estate in the lands, because Chris- 
tine had not elected to take a child’s part, and 
there being a living child of Joe Williams at 


the time of his death, the widow Christine took 
only a life estate in the property, and at her 
death the entire estate passed to the child, the 
intervenor Josephine Williams Jones, under the 
provisions of sections 5483 and 5484, C. G. L.. 
1927.” 

The judgment was reversed and the cause re- 
manded for further proceedings not inconsistent with 
the opinion. 

The right of the complainant in the condemnation 
suit to acquire the property was not involved in the 
case before this Court in which opinion was filed May 
14th, 1929, and reported in 122 Sou. 219. Neither was 
the amount of the award involved in that appeal. The 
sole question was whether or not Josephine Williams 
Jones, an intervenor, held title to the property, which 
question had been determined adversely to her in the 
lower court. 

The effect of the reversal of the judgment here- 
tofore mentioned was not to disturb the judgment 
insofar as it found for the complainant in its right 


to condemn, nor insofar as it involved the award of 


a certain sum as compensation, but was to reverse 
that part of the judgment which required the award 
to be paid to Griffis and Brown. Therefore, the man- 
date in that case may be complied with by an order 
of the Circuit Court vacating that part of the judg- 
ment which directed the award to be paid part to Grif- 
fis and a part to James A. Brown and entering in 
lieu thereof a judgment requiring the award to be 
paid to Josephine Williams Jones. 

The petition of the relator fails to show that the 
court is without jurisdiction to make further orders 
and judgments touching the rights of the parties in 
this case. The most that is shown is that the Court 
is about to make such orders and decrees which might, 
upon proper presentation, be construed to be erron- 
eous. 

All the parties to the original suit in the circuit 
court were parties of which this Court acquired jur- 
isdiction in the appellate proceedings and when the 
mandate of this Court went back to the circuit court 
it carried with it jurisdiction of all the parties again 
to the circuit court. 

The petition for writ of prohibition should, there- 
fore, be denied and it is so ordered. 

Denied. 

TERRELL, C.J. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed September 30, 1929. 

An application for a writ of prohibition. 

Wideman & Wideman for Relator. 


LEON R. SIKES, and FARMERS 
BANK & TRUST COMPANY, a 
corporation, 


Appellants, 
V. PALM BEACH COUNTY. 
DADE LUMBER COMPANY, a 
corporation, 
Appellee. 


ELLIS, J. 

This is an appeal from a final decree enforcing a 
statutory lien for materials furnished by the complain- 
ant Dade Lumber Company to Leon R. Sikes for use 
in the construction of a building on lots owned by 
Sikes in the North Palm Beach addition to the city of 
West Palm Beach. From the latter part of January, 
1926, to the 17th of April of that year the complainant 
furnished materials to Sikes for the construction of 
the building and on the 18th of June following caused 
a notice of lien to Sikes and all others concerned to 
be filed in the clerk’s office and recorded in the county 
records. The lots were described, the amount claimed 
- for material stated to be $1,039.41 and the declara- 
tion or notice of lien was duly verified by the book- 
keeper of the Corporation and the notice itself signed 
in the name of the Corporation by the Treasurer. 

The complainant by bill in chancery filed Septem- 
ber 22, 1926, sought the enforcement of the lien against 
the property. Leon R. Sikes, George W. Frost and the 
Farmer’s Bank & Trust Company were made defend- 
ants, the two latter because on February 8, 1926, Sikes 
gave a mortgage to Frost upon the property to secure 
a debt of $1,000. The mortgage was filed and recorded 
on June 23, 1926. That mortgage was alleged to be an 
inferior lien to that of the complainant, because as it 
was alleged the complainant had no knowledge of its 
existence during the period that it furnished materials 
to Sikes under the contract with him. 

The Bank & Trust Company was made a party 
because on the 10th of April, 1926, Sikes gave a mort- 
gage to it upon the property to secure a debt of $3,500 
and that mortgage was filed and recorded in the clerk’s 
office on the 24th day of May, 1926. The lien of that 
mortgage was alleged to be inferior to the complain- 
ant’s lien for the same reason that the Frost mort- 
gage was alleged to be inferior in dignity to the com- 
plainant’s lien. 

The Bank demurred to the bill. The grounds were 
that the bill was without equity; that it affirmatively 
showed that the complainant’s notice of lien was not 
filed within the period required by the statute and that 
the Bank’s mortgage was superior in dignity there- 
fore to complainant’s lien. 

The demurrer was sustained apparently for the 
reason that the original bill failed to allege the resi- 
dence of the defendants Sikes and Frost and the place 
of business of the Bank. The bill was amended by leave 
of court and the Bank answered. It disclaimed any 
interest in the matter of the bill, because it avers 
that it assigned and endorsed without recourse to M. 
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E. Smith the notes secured by the mortgage to it prior 
to the institution of the suit. In its answer it also de- 
nied knowledge of some material allegations and de- 
nied that the complainant furnished the materials al- 
leged and denied any indebtedness to the complainant 
by either Sikes, Frost or the Bank on account of the 
materials alleged to have been furnished by the com- 
plainant. The answer also contained a demurrer to the 
bill for want of equity, lack of parties because M. E. 
Smith was a necessary party, and that the prayer in 
the bill for solicitor’s fees destroyed its efficacy as a 
means for the enforcement of the lien. 

The defendant Sikes interposed a plea attacking 
the prayer for solicitor’s fees and answered as to 
the remainder of the bill. The answer consisted of a 
denial of the allegations of the bill. The plea was over- 
ruled. 

The record is silent as to any further procedure 
other than the taking of testimony, the final decree, 
the sale of the property, the confirmation of the sale 
and entry of appeal from the final decree. 

The appeal was taken by Sikes and the Farmers 
Bank and Trust Company. There was no evidence of- 
fered in support of either answer. The decree was for 
the complainant, ordered the payment of the amount 
found to be due by Sikes and that in default thereof 
that the property be sold. The amount found to be due 
was $1,108.70. No solicitor’s fees were allowed. 

The report of the sale shows that due notice was 
given and that the property was sold to complainant 
for the sum of $1,210.32 and that at the public sale he 
was the highest and best bidder therefor. Three affi- 
davits as to the value of the property were filed stat- 
ing that in the opinion of the affiants the property 
was reasonably worth between thirty-five and forty- 
five hundred dollars. There was no objection to the con- 
firmation of the sale however which was confirmed 
by order of the court on September 23, 1927. 

Appellants contend in the brief of their counsel 
that as the mortgage to Frost was executed upon the 
exact date that the complainant began furnishing ma- 
terials according to the exhibit attached to the bill, 
that the Frost mortgage is a lien of equal dignity with 
that of complainant. 

Even if there were any merit in such contention, 
Frost is not a party to the appeal and seems to be sat- 
isfied with the decree. There was no error in the de- 
cree adjudging the equities to be with the complainant 
and ordering the sale of the property to discharge it. 
See Sections 5379, 53880 Comp. Gen. Laws 1927; Bond 
Lumber Co. v. Masland, 45 Fla. 188, 34 South. Rep. 
254; Palm Beach Bank & Trust Co. v. Lainhart, 84 
Fla. 662, 95 South. Rep. 122. 

Nor do we consider that the point made as to in- 
adequacy of price at which the property was sold has 
any merit. The difference between the amount for 
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which it was sold at public outcry and its value in the 
opinion of the three affiants whose affidavits are in 
the record is not so great in view of the conditions 
existing at the time of the sale, of which the court 
may take notice, as td shock the conscience. Nor is 
there any evidence of the facts upon which the affi- 
ants base their opinion to show that the price at which 
the property was sold at public sale was inadequate. 
There was no fraud or unfairness practiced, nor were 
there any purchasers or prospective purchasers at the 
sale who were ready to purchase at the so-called great- 
er value or at a price greater than that at which the 
property was sold. See Mitchell v. Mason, 75 Fla. 679, 
79 South. Rep. 163; Etter v. State Bank of Florida, 
76 Fla. 203, 79 South. Rep. 724. 

The general observation of counsel for appellants 
in the latter part of their brief upon the word “justice” 
and what it means as applied to a cause in equity are 
pretty enough as generalizations but scientific admin- 
istration of justice can never be accomplished in dis- 
regard of rules of procedure which have for their pur- 
pose a clear and definite presentation of an issue ol 
law or fact. Justice, as the term is understood and ap- 
plied in the courts to the transaction of business among 
men, is governed by rules of conduct and legal pro- 
cedure to which those who seek it must conform to 
the end that the elements of which it consists in the 
particular case may be clearly stated, and not left 
to brilliant generalities which at any material point 
in the controversy may be as elusive as the iridescence 
of an autumn sunset. 

No error in these proceedings has been pointed out 
by counsel and we have discovered none in the record 
as the same has been made up and certified, so the de- 
cree is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed September 19, 1929. 

An appeal from the Circuit Court for Palm Beach 
County, Vincent C. Giblin, Judge. 

E. Harris Drew and Richard P. Robbins, for Ap- 
pellants ; 

Joe Hatfield, for Appellee. 


W. M. BOSTWICK, JR., 
Appellant, 

v. DUVAL COUNTY. 
GRANT VAN SANT, DUVAL CATTLE 
COMPANY, a corporation, J. G. 

BOYD, TELFAIR STOCKTON, J. T. 
McCARTHY, H. B. MINIUM, NELL L. 
GOWAN BOSTWICK, ANNIE E. BOYD, 
SAUCER NAVAL STORES COMPANY, 
a corporation, and LACKAWANNA 


NAVAL STORES COMPANY, a corporation, 
Appellee. 
ELLIS, J. 

This is an appeal from an interlocutory order dat- 
ed January 18, 1928, in which certain portions of a 
joint answer, to which appellant was a party, inter- 
posed to a bill of complaint, were stricken and in which 
a motion interposed by appellant and others to strike 
complainant’s replication was denied. 

Assignments of error were made upon that order, 
as well as upon a prior one made August 26, 1927, in 
which a demurrer of appellant and others to the whole 
bill of complaint and specifically as to certain para- 
graphs was overruled. The appeal was entered Febru- 
ary 9, 1928, from the interlocutory order dated Janu- 
ary 18th of that year. 

The rule has obtained in this jurisdiction since 
1895 that when several interlocutory orders are made 
in a case and only certain ones specified are appealed 
from the appellate court will be confined to the orders 
mentioned in the appeal. See Miami v. Miami Realty 
Loan & Guaranty Co., 57 Fla. 366, 49 South. Rep. 55; 
Wiggins v. Williams, 36 Fla. 637, 18 South. Rep. 859; 
Morgan v. Howell, 74 Fla. 334, 76 South. Rep. 869; 
Prall v. Prall, 58 Fla. 496, 50 South. Rep. 867; McCall 
v. Lee, 66 Fla. 14, 62 South. Rep. 902; Camp Phos- 
phate Co. v. Anderson, 48 Fla. 226, 37 South. Rep. 
722. 

We will consider therefore only such assignments 
of error as attack the order of January 18, 1928, which 
sustained the complainant’s motion to strike certain 
portions of the defendants’ answer and denied the 
defendants’ motion to strike the complainant’s repli- 
cation. 


The arrangement of the brief does not conform to 
the rule which requires each assignment of error to be 
separately argued on pain of suffering the failure of 
all where being grouped any one assignment fails. See 
Atlantic Coast Line R. Co. v. Whitney, 65 Fla. 72, 61 
South. Rep. 179; Hall v. State. 78 Fla. 420, 83 South. 
Rep. 513; Smithie v. State, 88 Fla. 70, 101 South. Rep. 
276. 


Under the caption in the brief of “Assignments of 
Error numbered 7 to 18 inclusive severally” counsel 
proceed not to discuss the assignments but the grounds 
of the complainant’s motion to strike portions of the 
answer. Sections 1, 2, 3 and 4 of the motion are dealt 
with by assignments numbered 8 to 16 inclusive and 
the one numbered 18 while assignment numbered 17 
deals with the motion of defendants to strike the com- 
plainant’s replication. This method of discussing the 
points sought to be presented produces the inconveni- 
ence which the rule seeks to avoid. If in the prepara- 
tion of briefs counsel would observe the rules applic- 
able thereto much difficulty would be avoided and pa- 
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tience conserved, which is probably a good reason for 
the rule. 

The bill of complaint in this case is one in which 
Grant Van Sant, a substitute trustee under a deed of 
trust executed by the Duval Cattle Company to secure 
the payment of certain of its promissory bonds aggre- 
gating seventy-five thousand dollars, seeks to foreclose 
the security represented by the deed upon the lands de- 
scribed in the bill. Mrs. Nell L. Cowan Bostwick and 
her husband were made parties defendant because it 
was alleged that Mrs. Bostwick claims to be the owner 
in fee simple of the lands. Mrs. Annie K. Boyd, Saucer 
Naval Stores Company, a corporation, and Lackawanna 
Naval Stores Company, a_ corporation, were made 
parties defendant because, as it was alleged they claim 
to own some interest in the mortgaged premises. 

The bonds were numbered from one to one hundred 
and eighty inclusive and were in the denominations 
following: those numbered one to fifty inclusive, one 
thousand dollars each; those numbered from fifty-one 
to eighty inclusive, five hundred dollars each and 
those numbered from eighty-one to one hundred and 
eighty inclusive, one hundred dollars each. It was al- 
leged that the defendants J. C. Boyd, Telfair Stock- 
ton, W. M. Bostwick, Jr., J. T. McCarthy and H. B. 
Minium joined with the defendant Duval Cattle Com- 
pany in executing said bonds and thereby jointly and 
severally promised to pay same to bearer. A copy of 
one of the bonds as a specimen was attached to the 
bill as Exhibit “A” and made a part of the bill. A copy 
of the trust deed executed to secure the payment ot 
the bonds and the interest accruing thereon was also 
attached to the bill as an exhibit and made a part of 
the bill. 

It was alleged that covenants in the mortgage for 
the payment of taxes, and discharging all statutory 
liens that might be placed on the property had been 
violated in that taxes for the year 1926 and taxes on 
part of the property for the years 1924 and 1925 were 
unpaid as also the Baldwin Drainage District tax for 
the years 1922, ’23, ’24, ’25 and ’26 were delinquent; 
that covenants for furnishing fire insurance and life 
insurance policies upon one or more lives in a sum 
equal to the principal of the bonded indebtedness were 
also suffered and permitted to become in default; that 
the covenant for additional security was violated and 
that the mortgagor and the other named defendants 
who executed the bonds agreed in writing in Septem- 
ber of 1919 by their joint bond that the mortgagor 
had covenanted to furnish additional security for the 
payment of the bonds and that they therefore bound 
themselves that the mortgagor should give to the trus- 
tee a first lien on 1.260 acres of land adjacent to the 
property mortgaged and in default of which they would 
pay to the trustee ten thousand dollars to be used in 
reducing the principal of the mortgage indebtedness, 


but that the defendants had defaulted in that obliga- 
tion. 

It was also alleged that the mortgage contained cov- 
enants to the effect that the mortgagor would suffer 
no matter or thing to occur whereby the lien of the 
mortgage would become impaired; that it would make 
no default in the payment of interest but that such cov- 
enants had been breached and suffered to be in default. 
It was also alleged that under the provisions of the 


mortgage the trustee was empowered in view of these 


failures and deliquencies of the defendants to declare 
the entire principal sum to be due which the trustee 
had done and therefore brought his bill to enforce the 
collection of the debt by the enforcement of the lien of 
the mortgage. 

The answer to that bill contained the averments 
which were stricken on complainant’s motion which 
action of the chancellor was made the subject of the 
errors assigned as numbers 8 to 18 inclusive except 
the one numbered 17. 

The answer of the defendants neither admits nor 
denies the allegations of paragraphs 1, 2, 3 and 4 of 
the bill of complaint. Those paragraphs of the bill 
allege the indebtedness of the Duval Cattle Company, 
and the form and denominations of the bonds by which 
it was evidenced, the execution of the mortgage and 


its contents, the acceptance of the trust and the auth- ~ 


ority of the complainant to maintain the suit and the 
purpose of the trust deed to secure the payment of the 
indebtedness evidenced by the bonds and the perform- 
ance of the covenants contained in the deed of trust. 

When a defendant is brought into a court of chancery 
to answer a bill of complaint he is required to make 
full, true, direct and perfect answer to the allega- 
tions of the bill, failing to do which he admits them. 
It is not sufficient to merely state that he “neither 
admits nor denies.” He must as to all material alle- 
gations either admit them or if he has no knowledge 
of the facts alleged he may disclaim such knowledge 
and require strict proof if he so desires. If he knows 
that the allegations are true he must admit them and 
the waiver of an answer under oath constitutes no 
commission to either evade or prevaricate. See Hunter 
v. Bradford, 3 Fla. 269, text 285; Mitford & Tyler’s 
Equity Prac. 397; 1 Ency. Pleading & Prac. 875; 
Story’s Eq. Pleading, 10 Ed. Sec. 852; Vreeland v. N. 
J. Stone Co., 25 N. J. Eq., 140; Trustees Methodist 
Epis. Ch. v. Jacques, 1 Johns (N. Y.) 65; Young v. 
McCormick, 6 Fla. 358; 21 C. J. 471. 

Paragraph numbered two of the answer denied that 
the State and County taxes on the property for the 
year 1926 were “wholly due and unpaid” and averred 
that such taxes were not delinquent until May 1, 1927, 
four days after the bill was filed. This averment is 
made by way of a conclusion based upon a telegram 
from the Governor to the tax collector of Duval County 
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requesting that the collector of that County “permit 
people to pay their State and County taxes up to 
May first.” The telegram was dated April 2, 1927. 

There was no error in the court’s order striking 
that part of the answer. The statute fixed the time 
when taxes became delinquent. See Sects. 741-756 Rev. 
Gen. Stats. 1920. 

The mortgage contained a covenant that the mort- 
gagor would pay all taxes and assessments levied upon 
the property at least ten days before they became de- 
linquent and should forthwith send the tax receipt to 
the trustee for inspection. Even if the action of the 
Governor was effective to suspend the statute and de- 
fer the tax delinquency until May 1st the mortgagor 
was bound by its covenant to pay the tax not later than 
April 20th so that under the showing made by the 
answer the covenant was breached. That part of the 
answer was insufficient for any purpose so far as the 
tax for 1926 was involved but the bill alleges also that 
taxes for the years 1924 and 1925 upon parcels of the 
mortgaged property had not been paid and were de- 
linquent which fact constituted a breach of the cov- 
enant in itself so that the answer constituted no de- 
fense whatsoever and was useful for no purpose. The 
play on the phrase “wholly due and unpaid” has no 
merit because if any part of the tax was not delin- 
quent but taxes upon part of the property were de- 
linquent the covenant was breached. It was merely a 
matter for the master to ascertain what portion of the 
taxes were unpaid in estimating the amount due by the 
mortgagor. 

The bill alleged that the taxes assessed by the 
Baldwin Drainage District upon the lands had been 
delinquent since the year 1922 and that such taxes 
for the years 1923, 1924, 1925 and 1926 were due and 
unpaid. 

Paragraph two and four of the answer relating to 
such drainage tax denied that “any legal taxes, assess- 
ments or impositions” were due the Baldwin Drain- 
age District. That language of the answer was strick- 
en. This was an attempt to compel the complainant 
to litigate in this proceeding the legality of the drain- 
age tax. The drainage district was in existence func- 
tioning as a quasi public corporation. The mortgage 
contemplated the prompt payment of taxes levied by 
that district as a protection to the bond holders against 
any impairment of the security evidenced by the trust 
deed. The covenant to pay such taxes was not condi- 
tioned upon the establishment by the mortgagee of 
the validity of each assessment. It was not incumbent 
upon the trustee to seek the invalidation of every 
drainage tax before requiring the mortgagor to per- 
form its covenant to pay it. If the tax was invalid it 
remains for the mortgagor to attack it and the ad- 
judication of its invalidity would then be a sufficient 
defense. The position assumed by the defendants is in- 


equitable. It is their duty to attack the tax if they 
deem it to be invalid and during such litigation offer 
sufficient indemnity to the mortgagee to protect the 
security against any impairment by reason of the fail- 
ure to perform the covenant. 

The authority cited by appellees we think an- 
nounces the correct view. See Williams v. Hilton, 35 
Me. 547, 58 Am. Dec. 729. 

We think there was no error in striking that por- 
tion of the answer. 

Section three of the motion to strike was directed 
against paragraphs ten, eleven and twelve of the 
answer. Those paragraphs undertook to attack the 
legality of the Baldwin Drainage District as a taxing 
agency of the State for which the district was or- 
ganized. We think that question cannot be litigated 
in this proceeding for the reason already given. To 
permit it to be done would be to allow a collateral at- 
tack upon the taxing agency of the State in a cause 
to which the officers of the district are not parties 
and upon whom the court’s judgment would not be bind- 
ing. It would be to permit the perpetual existence of 
a cloud upon the title of the property mortgaged, the 
consequent impairment of the security or force the 
mortgage into litigation to remove it which would be 
in violation not only of the words of the covenants but 
a defeating of their purpose. 

Section four of the motion strikes paragraph thir- 
teen of the answer which avers that the complainant 
had admitted the invalidity of the drainage tax. In the 
view we have of the point such averred admission is 
immaterial. It is not a question of what the mortgagee 
thinks about the validity of the tax. It is whether the 
tax was levied or assessed by a de facto agency of the 
government under apparent authority of law and 
whether the mortgagor has permitted such assessment 
to exist as an apparent lien upon the property in 
violation of its covenant to discharge it. 


The seventeenth assignment of error attacks so 
much of the order of the court appealed from over- 
ruling defendant’s motion to strike the complainant’s 
replication. That replication denied all averments in 
the answer charging the complainant with an effort 
to purchase the bonds at a discount and resell them 
at a profit, and that the complainant had purchased 
a large number of the bonds and sold them at a 
profit to himself. 


In so far as such averred conduct on the part of 
the trustee might be reprehensible and subject him to 
an accounting to his cestuis que trustent and a corres- 
ponding reduction of the amount of the recovery 
against the defendants, we are unable to perceive the 
inappropriateness of the denial. In all events it would 
be a matter which the chancellor can dispose of upon 
the coming in of the master’s report.. 
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We have discovered no error in the proceedings; 
so the order appealed from is affirmed. 

TERRELL, C.J. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed October 8, 1929. 

An appeal from the Circuit Court for Duval Coun- 
ty, DeWitt T. Gray, Judge. 

W. M. Bostwick, Jr., and Joseph M. Glickstein, for 
Appellant; 

Marks, Marks & Holt, for Appellees. 


ALBERT J. KORABECK and 
ELIZABETH KORABECK, his 


wife, 
Appellants, 
Vv. PINELLAS COUNTY. 
SUSIE P. CHILDS. 
Appellee. 
ELLIS, J. 


This is an appeal from an order overruling a de- 
murrer to a bill in chancery to enforce a mortgage lien 
upon certain lands in Pinellas County. The complain- 
ant is Susie P. Childs, to Whom the mortgage was 
given by Charles L. Harvey in November, 1924, to 
secure the payment of a promissory note made by 
Harvey to Susie P. Childs payable three years after 
date with interest from date at the rate of 8% per 
annum. The note was for the sum of thirty-five hund- 
red dollars and dated November 5, 1924. The interest 
was payable semi-annually. 

The mortgage contained covenants to pay the prin- 
cipal and interest of the debt as the same should be- 
come due according to the provisions of the note; to 
pay all taxes, assessments, levies, obligations and en- 
cumbrances of every nature against or upon the prop- 
erty described; to pay all costs and expenses that 
might be reasonably incurred by the mortgagee be- 
cause of the mortgagor’s failure to comply with the 
agreements and covenants on his part to be perform- 
ed; to keep the building on the land insured for the 
mortgagee’s benefit as her interest appeared; to suf- 
fer no waste upon the premises; to comply with and 
perform all the agreements and covenants contained in 
the mortgage and that if the “said sums of money 
herein referred to be not promptly and fully paid 
within thirty days next after the same severally be- 
come due and payable”, or if the agreements and cov- 
enants contained in the note and mortgage and each 
and every of them are not “duly performed, complied 
with and abided by, the said aggregate sum mentioned 
in said promissory note shall become due and payable 
forthwith or thereafter at the option of the mort- 
gagee” as fully and completely as if the said aggregate 
sum of three thousand five hundred ($3,500) dollars 


was originally stipulated to be paid on such day. The 
mortgage was duly recorded. 

The suit was begun in November, 1927, and the 
bill alleged that no interest had been paid since May 
5, 1926; that the principal sum was due and that city, 
county and state taxes amounting to about $87.51 
for the year 1926 had become due and complainant. 
had been obliged to pay the same. 

A. J. Korabeck and his wife were made defendants 
because Harvey in 1925 had conveyed the property 
to Bob Arlington and his wife who a year later con- 
veyed it to Korabeck. George C. Shannon was made 
defendant because Korabeck upon acquiring the title 
gave a mortgage upon the property to Arlington and 
his wife who assigned it to Shannon. Jamin & Jerkin, 
Inc., a corporation, was made defendant because it 
claimed a lien on the property in the sum of three 
hundred dollars which lien was filed and recorded 
in the clerk’s office in December, 1926. 

The bill of complaint contained the prayers which 
are usual in foreclosure proceedings. Copies of the note 
and mortgage were attached to the bill as exhibits. 

Korabeck and his wife by their solicitor demurred 
to the bill upon eleven grounds. The first two grounds 
were in substance that the bill did not show that 
Harvey was seized of any estate in the property when 
he executed the mortgage; the third was that there 
was a variance between the bill and the mortgage in 
the matter of description of the property; the fourth. 
fifth, sixth, seventh and eighth grounds questioned 
the sufficiency of the acceleration clause in the mort- 
gage and that the complainant had not affirmatively 
shown that she had taken advantage of it; the ninth 
ground was general, asserting that the bill did not 
show affirmatively that the complainant was entitled 
to “foreclose the mortgage in its present condition” 
and the tenth and eleventh grounds alleged that the 
complainant was a married woman and her husband is 
not joined as a complainant. 

It may serve little or no use to recite the grounds 
of the demurrer interposed in this case to a bill in 
chancery which possessed the merits of clearness and 
succinctness, if lacking in requisite parties, except per- 
haps to emphasize the deficiencies of a chancery prac- 
tice which permits such delay in the orderly and ef- 
ficient enforcement of contractural obligations for the 
payment of money and the subjection of securities giv- 
en to insure such payments. 

All grounds of the demurrer were abandoned when 
the cause reached this court except the first, second, 
tenth and eleventh, which presented only two points. 
It may be accurately stated that all grounds but the 
tenth and eleventh were abandoned because the first 
two grounds of the demurrer are not argued, the brief 
merely repeating in substance the language of the two 
grounds of the demurrer that the allegation as to 
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Harvey’s interest in the property when he executed 
the mortgage was insufficient. No authorities were 
cited and no reason given to aid this court in its in- 
vestigation of such point. 

The court has held that such method of treatment 
in a brief is no argument and the point will be con- 
sidered as abandoned when the alleged error is not 
so glaring that an argument is unnecessary. See Thom- 
as v. State, 36 Fla. 109, 18 South Rep. 331; Porter v. 
Parslow, 39 Fla. 50, 21 South. Rep. 574; Mathis v. 
State, 45 Fla. 46, 34 South. Rep. 287; Mitchell v. 
Mason, 61 Fla. 692, 55 South. Rep. 387. 

The point is without merit. The rule in foreclosure 
is that complainant is required only to show the de- 
fendant’s liability to the relief sought which consti- 
tutes the privity between them. The interest claimed 
by the defendant need not be stated with definiteness 
when the nature of the interest is unimportant to the 
relief sought. The rule requiring the mortgagor’s title 
to the mortgaged premises to be shown when the 
mortgage was executed obtains in some states but 
not in this state to that degree of definiteness which 
describes the estate of which he was seized with me- 
ticulous certainty. See McCoy v. Boley, 21 Fla. 803; 
Selph v. Cobb, 47 Fla. 292, 36 South. Rep. 761. 

The allegations in the bill that Harvey, the mort- 
gagor, was the “owner and in possession” of the mort- 
gaged property is sufficient as to the interest he en- 
cumbered by the execution of the mortgage. What- 
ever that interest may have been the mortgage binds 
and no greater interest, and purchasers at foreclosure 
sale take with that notice. 

The fact asserted in the demurrer that the com- 
plainant Susie P. Childs is a married woman does not 
appear from the allegations of the bill. The fact is 
merely recited in an affidavit attached to the bill that 
the affiant J. A. Childs “is husband of the complain- 
ant.” 

Section 5870 Comp. Gen. Laws 1927, which was 
Sec. 3951 Rev. Gen. Stats. 1920, which empowers a 
married woman to bring suits or actions for or con- 
cerning her real estate, does not empower her to main- 
tain an action or suit upon a contract or to enforce 
collection of a debt by foreclosure or otherwise in 
equity without doing so by next friend. Smith v. Smith, 
18 Fla. 789; Edgar v. Bacon, 122 So. 107. 

While in that case a married woman brought suit 
against her husband to declare certain real property 
which had been conveyed to him to be her separate 
estate, the general rule was invoked and applied with 
the observation that it was a well established law and 
the Act of March 11, 1879, then McClelland’s Dig. 756, 
empowering married women to sue and be sued as if 
they were unmarried by order of the Circuit Court 
was the only law of the State authorizing suits by mar- 
ried women. See Secs. 5024-5027 Comp. Gen. Laws 


1927. Such is the law of this State but, as said by the 
court in the case of Smith v. Smith, swpra, the chan- 
cellor might have allowed an amendment to cure the 
difficulty. 

While a demurrer is a proper method of reaching 
defects of parties, if any apparent upon the face of 
the bill, it is doubtful if the defect can be said to 
appear on the face of the bill. In any event the mat- 
ter having been brought to the court’s attention it 
may reverse the order with leave to amend by joining 
some person as next friend of complainant. 

Such will be the order with direction that all costs 
from the filing of the bill to date including the costs 
of this appeal be taxed against the complainant in the 
cause as amended. 

TERRELL, CJ. and BROWN, J., concur. 

WHITFIELD, PJ., and STRUM and BUFORD. 
JJ., concur in the opinion and judgment. 

Opinion filed October 8, 1929. 4 

An appeal from the Circuit Court for Pinellas 
County, O. L. Dayton, Judge. 

J. C. Davant, for Appellants; 

Jos. S. Davis, for Appellee. 


J. L. FRAZEE, 
Plaintiff in Error. 
Vv. 
W. H. GILLESPIE, 
Defendant in Error. 
BROWN, J. 

This writ of error brings up for review a judgment 
rendered by the circuit court for Duval County, by 
which the plaintiff, W. H. Gillespie, recovered against 
the defendant J. L. Frazee, damages for serious per- 
sonal injuries received in an automobile collision on 
the water front at Atlantic Beach. 

The case went to trial on two counts alleging that 
the defendant Frazee “carelessly and negligently drove 
and ran an automobile with great force and violence 
against and upon an automobile in which plaintiff was 
then and there riding.” The second count differed only 
in that it alleged that “plaintiff was then and there 
riding as a passenger.” 

Issue was joined upon two pleas, the plea of the 
general issue, and a special plea, no doubt intended as 
a plea of contributory negligence, which alleged that 
the automobile in which plaintiff was riding was in 
his custody and control and was being driven by one 
Johnson at plaintiff’s request; that plaintiff and John- 
son were riding together on a joint enterprise; that 
at the time and place of the accident said automobile 
was driven by Johnson sharply in front of the auto- 
mobile of defendant in a negligent and careless man- 
ner so that though defendant made every effort to 
avoid a collision he was unable to do so; and that the 
negligent turning of said automobile by said Johnson 


was the “proximate cause” of the collision and dam- 
age (Not that it “proximately contributed to caus- 
ing’ the collision and damage” as is usually alleged in 
a simple plea of contributory negligence.) 

The accident occurred at the point where the con- 
crete approach Westward to Atlantic Boulevard begins 
to rise from the level of the North and South drive- 
way along the beach. It was on a Sunday afternoon. 
The incoming tide had narrowed the usually broad 
driveway on the smooth hard sand of the beach to a 
width of about fifty to sixty feet. 

The testimony of the witnesses for the plaintiff 
was in substance that plaintiff’s car was one of quite 
a long line of cars proceding leisurely Northward on 
the East side of the center of the beach drive and 
turning Westward, at the intersection above mention- 
ed, crossing over to the left and ascending the con- 
crete runway up to the Boulevard leading to Jack- 
sonville. That progress across to the runway was 
slow on account of the depth of the ruts which had 
been cut in the sand opposite the foot of the run- 
way. That plaintiff’s car was following a car about 
twenty feet ahead when the left turn to go up the 
runway was reached. That in making the turn plain- 
tiff’s car slowed down to six or eight miles per hour 
and the front wheels of plaintiff’s car were within 
about three feet of the foot of the runway when 
plaintiff saw defendant’s car bearing down direct- 
ly and very rapidly upon them from the North, where- 
upon plaintiff exclaimed to the driver to go ahead, that 
they were about to be hit. Johnson, the driver, look- 
ed to the right and saw defendant’s car, abreast of 
and passing another car about 75 to 100 feet away, and 
coming very rapidly toward them, and putting on all 
the power he could, he succeeded in getting the car al- 
most on the runway, but not entirely so, and defend- 
ant’s car hit the right rear wheel of plaintiff’s car 
with great violence, swinging it around so that it faced 
North, while defendant’s car swung partially around 
and skidded some fifteen feet in the sand, the impact 
compietely disabling both cars and seriously injuring 
plaintiff. whose head was cut and hip badly fractured. 
That defendant was coming down the beach at about 
fifty miles per hour, passing all other cars, and that 
from the time plaintiff first saw him, although plain- 
tiff waved his hand and gesticulated wildly toward 
him, defendant came straight on at the same high 
speed, and would have hit plaintiff’s car in the center 
had not the driver promptly speeded up as soon as they 
saw him. That plaintiff’s wife, who was riding on the 
front seat with the driver, was by the force of the 
impact thrown through the window and clear of the 
car, while a Mr. Adkins who was riding with plaintiff 
on the rear seat, was also thrown through a win- 
dow; whereas the plaintiff, who held firmly to the 
coat rod on the rear of the front seat, remained in the 
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car, but was thrown violently against the side of the 
car, and sustained far more serious injuries than those 
who were thrown out. 

On the other hand, the defendant testified that 
there was no great amount of traffic on the beach 
at the time; that he was driving South, at a mod- 
erate rate of speed, passing one slowly moving car 
some distance back North from the runway; that his 
car was an old Marmon roadster, out of condition, and 
would not run over thirty-five or forty miles per 
hour. That as he approached the runway he saw a 
car coming up the beach on the water side, and oth- 
ers beyond it, but leaving him ample room to pass, 
and that, as he neared the runway, he was looking 
closely at it to see if any cars were coming down it 
from the direction of Jacksonville, from which di- 
rection most of the cars were coming, which was to 
be expected on Sunday afternoons, and that he did not 
see plaintiff’s car until he was within twenty feet of 
it and did not know how on earth it got there. That 
as soon as he saw it, he swerved his car to the left as 
quickly as possible in an effort to avoid hitting it, but 
in spite of all he could do his right front wheel 
struck the right rear wheel of plaintiff’s car. That he, 
the defendant, was himself badly stunned for some 
seconds. That he came down a runway near the At- 
lantic Beach Hotel some little distance North of the 
place where the collision occurred, passed a slowly 
moving car, and continuing on South toward the run- 
way up to Atlantic Boulevard, he passed no other 
cars which were moving South on the land side of the 
beach driveway except the one mentioned above, and 
that if he passed any at all they were entirely out of 
his way on the Ocean side of the drive way. 

There was some testimony, though not very con- 
vincing, by plaintiff’s witnesses to the effect that de- 
fendant after the collision appeared to have been un- 
der the influence of intoxicants. This defendant de- 
nied. The shock of the collision, and the excitement 
following, could very well have accounted for what 
the testimony showed as to the appearance and con- 
duct of the defendant immediately after the accident. 

The evidence for plaintiff also showed that in go- 
ing Northward up the beach plaintiff’s car was pro- 
ceeding just to the East, or on the water side, of the 
center line of the fifty or sixty foot driveway between 
the “water lap” on the right and the area of soft dry 
sand on the left, leaving about twenty-five or thirty 
feet between the line plaintiff was travelling and the 
foot of the runway. That just before getting opposite 
the foot of the runway, plaintiff’s car, following an- 
other car about twenty feet ahead, curved around to 
the left, thus travelling probably thirty feet to the left 
across the space or passage way for Southbound traf- 
fic before reaching the point where the runway to 
the Westward began. Neither before or when making 
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this turn, does it appear that any one in plaintiff’s 
car made any signal to warn Southbound traffic; nor 
did they see defendant’s rapidly approaching car until 
they were within three feet of the runway. However 
as to the failure to give a proper signal before making 
the turn, it is very doubtful from defendant’s testi- 
mony whether he would have seen it if given; and 
hence the causal connection between this negligence 
of plaintiff and the ensuing collision is doubtful. 

If, as the evidence indicates, defendant’s car was 
coming South at forty or fifty miles per hour, a rate 
of speed about five or six times as fast as plaintiff’s 
car was travelling when making the turn, defendant’s 
car was only about 150 feet away when plaintiff’s car 
began the turn, and if plaintiff’s driver had been care- 
fully looking ahead, though there were several other 
cars also coming South, it seems very probable that 
there was nothing to have prevented the driver of 
plaintiff’s car or the plaintiff himself from having seen 
defendant’s car and noted its rapid approach in time 
to have stopped before attempting to cross over to the 
runway and thus getting in its line of travel. If the 
other cars coming down the beach did not obstruct 
the view, which point is not made quite clear by the 
evidence, and if the driver of plaintiff’s car had been 
keeping a proper lookout before and when turning 
and driving across the line of South bound traffic, he 
could probably have seen defendant’s car and have 
stopped in time to have allowed it to pass, and thus 
have avoided the collision. It was his duty to do this 
if he could. But on account of the testimony as to 
other cars coming down the beach, which defendant 
was passing on the right hand side, and which might 
have obscured the view of defendant’s car, we cannot 
say that the court clearly erred in refusing defendant’s 
request for the affirmative instruction on the theory 
that plaintiff was chargeable with contributory negli- 
gence, as a matter of law. upon the evidence submit- 
ted. 

Even if plaintiff was guilty of negligence in thus 
carelessly turning to the left and then proceeding 
across the path of defendant’s rapidly on-coming car, 
without keeping a proper look out, the defendant, if 
he too had been properly observant of what was 
happening ahead of him, could have seen the dan- 
gerous predicament in which plaintiff’s car had thus 
been placed in plenty of time to have avoided running 
into it if his car was not running at excessively high 
speed. But instead of this, according to his own testi- 
mony, he did not see plaintiff’s car at all until he 
was within twenty feet of it, too late, in spite of all he 
could do, to avoid hitting it. Evidently, from his testi- 
mony, he must have been looking so intently at the 
runway to see if any cars were coming down it from 
the West that he failed to . give due attention to 
cars that might be turning from the ocean drive way 


to ascend it. It might be said that this was a natural 
and easy mistake to make; that defendant’s negligence 
consisted not in failing to look, but in looking to the 
right of the highway instead of both to the right and 
the left as well as straight ahead, and that a man can- 
not do all three of these things at the same instant of 
time, 

There may be cases of suddenly appearing dangers 
where this theory might apply, but this is not one 
of them; and it is a doctrine which must be kept with- 
in narrow limits if we are to have anything like safety 
upon our streets and highways with our present rapid 
means of locomotion. Swift as is the movement of the 
motor car, human sight and mental perceptions are 
far swifter. The glance of the driver’s eye can shift 
from one side of the road to the other with lightning 
like rapidity, and if the mental attention be not re- 
laxed, and the steering gear and brakes be in good 


_working order, the careful motor driver, exercising 


this comprehensive observation, can usually avoid all 
dangers of even heavy traffic on our streets and high- 
ways. But eternal vigilance is in these days the price 
of safety. And in the operation of automobiles, due 
care for the safety of life, limb and property, requires 
this constant and unrelaxing vigilance. What would 
have constituted “due care” in the days of horse and 
ox drawn vehicles would not meet the requirements 
of due care, or of “ordinary care’, in the operation 
of such speedy, high-powered vehicles as our modern 
motor cars, if reasonable safety is to be attained. 

If as the defendant himself testified, he was not 
travelling at any excessive or rapid rate of speed, it 
must we think be conceded that he was, under the cir- 
cumstances shown by the evidence, guilty of negli- 
gence in not perceiving the very slowly moving car 
of the plaintiff until he was so close to it that he 
could not avoid the collision. He should have been able 
to see it as soon as it turned to cross his line of travel, 
or so soon thereafter as to have enabled him to avoid 
it as it plowed slowly through the deep sand ruts. But 
instead, on he came, according to the testimony for 
the plaintiff, without turning to the right or the left 
and without slackening his speed, until he was with- 
in twenty feet of it—too close to avoid running into 
it. Even if we admit the negligence of the plaintiff 
in turning to cross the path of the rapidly approach- 
ing car when it was only 150 feet away, it would still 
be a serious question, under the testimony in this 
case, whether the subsequent negligence of the defend- 
ant, in driving rapidly on without observing the plain- 
tiff’s attempt to cross in front of him until too close 
to avoid the collision, intervened in such a way as to 
constitute the sole efficient proximate cause of the col- 
lision and consequent injuries. See in this connection 
Fla., Motor Transp. Co. v. Hillman, 87 Fla., 512, 101 
So., 31. 


The question as to whether the evidence showed 
contributory negligence on the part of the plaintiff as 
being a contributing proximate cause of the plaintiff’s 
injury, is a very close one, but on the whole we con- 
clude that the court was free from error in denying 
the motion of defendant for the affirmative instruc- 
tion in his behalf, and also in denying that part of the 
motion for new trial based upon this same conten- 
tion. The question of proximate cause is frequently 
a jury question.. 

The second assignment of error is based upon the 
following charge given by the court at the request of 
the plaintiff: 

“At the time of the accident in this case, there 
was in force in the State of Florida, a statute 
making it unlawful for any person, while in an 
intoxicated condition or under the influence of 
intoxicating liquors, to drive, operate, or cause to 


or streets or thoroughfares of the State of Flor- 
ida, an automobile.” 

“If, therefore, you find from the preponder- 
ance of the evidence that at the time of the acci- 
dent, the defendant was driving his automobile 
while in an intoxicated condition or under the in- 
fluence of intoxicating liquors and that the fact 
that he was driving or operating the car while 
intoxicated or under the influence of intoxicating 
liquors was the sole proximate cause of the ac- 
cident and the damage to the plaintiff flowing 
therefrom, you will find for the plaintiff.” 

Aside from the dubious weight of the testimony on 
the subject of whether defendant was under the in- 
fluence of intoxicating liquors, the charge made by 
the declaration was that the collision and damage was 
caused by defendant’s careless and negligent driving ot 
his automobile. Defendant’s plea denied this. On the 
issue thus made by the pleadings the burden was upon 
the plaintiff to prove that defendant had as a mat- 
ter of actual fact, operated his automobile carelessly 
and negligently, and that this had constituted the 
proximate cause of the collision and damage. The above 
charge was erroneous in that it departed from the 
issue made by the pleadings, and was calculated to 
cause the jury to believe that if they found from the 
evidence that the defendant was intoxicated or under 
the influence of intoxicants at the time, they could 
find for the plaintiff without regard to the question of 
whether the defendant had been guilty-of actual negli- 
gence in the driving of his car or not. It is contended, 
however, that under the statutory provision the driv- 
ing of an automobile while intoxicated or under the 
influence of intoxicants is negligence per se, or at least 
prima facie negligence, and that if injury is thereby 
proximately caused a right of action arises. But there 
must have been actual negligence in the operation of 


be driven, or operated, on or over the highways. 
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the car, resulting from the intoxication or the influ- 
ence of intoxicants, in order for the latter to have 
been the cause, or the cause of the cause, of the dam- 
age. Even if an automobile driver be under the influ- 
ence of intoxicating liquors, or intoxicated—that is, 
in every day language, drunk—yet if he happens at 
the time to be observing, even though unconsciously 
the law of the road, and driving his car properly, and 
a collision occurs without any fault or actual negli- 
gence whatever on his part, certainly there could be 
no recovery against him. In order then for there to 
be a casual connection between the intoxicated con- 
dition and the damage done, such intoxication must 
have manifested itself by actual negligence or wrong- 
ful act of some sort. Sheppard v. Johnson, (Ga.) 75 
S. E. 348; Sylvester v. Gray, (Me.) 105 Atl., 815. It 
might be said that all this is implied by the language 
of the charge, which instructed the jury that the in- 
toxicated condition must have been “the sole proxi- 
mate cause” of the collision and damage, and that this 
could not have been the case unless said intoxicated 
condition caused the actual negligence, i.e. the careless 
operation of the automobile which caused the injury. 
The reply to this is, not only that this was not the 
issue made by the pleadings, but that in such case 
the actual negligent and careless operation of the auto- 
mobile would itself be the proximate cause of the col- 
lision, and the intoxicated condition of the defendant 
merely the predisposing or antecedent cause. If it 
were permissible in such a case to go still further back 
in the line of causation, we might find the remote but 
original cause probably was the driver’s appetite for 
intoxicants and his lack of self-control in their use. But 
actionable negligence must be the proximate cause of 
the injury complained of. For those reasons we should 
not follow the ruling in Wise v. Schneider, (Ala.) 88 
So., 662, cited by defendant in error. We therefore con- 
clude that such a charge was not strictly accurate un- 
der the issues made by the pleadings and was cal- 
culated to mislead and confuse the jury, and should 
not have been given. The charge, which was not mod- 
ified or explained by any other instruction, proceeded 
on the theory that driving while intoxicated was neg- 
ligence per se, not merely prima facie negligence. 

The rule in this jurisdiction is that the instructions 
“must be confined to the issues made by the plead- 
ings.” J. T. & K. W. Ry. Co. v. Neff, 28 Fla., 373, 381, 
9 So., 653; S. F. W. Ry. Co. v. Tiedeman, 39 Fla., 196, 
22 So., 658. 

We have a statute which makes the killing of a 
person “by the operation of a motor vehicle while 
intoxicated” a felony, regardless of the question of 
negligence. Cannon v. State, 91 Fla., 214, 107 So., 360. 
But such statute is not applicable here. In civil ac- 
tions, negligence still remains the basis for the recov- 
ery of damages for personal injuries resulting from 
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the operation of automobiles. In view of the fact that 
negligent and reckless conduct so frequently results 
from intoxication, or from being under the influence 
of intoxicating liquors, it was perfectly competent 
and relevant for the plaintiff, in support of his proof 
of the charge of negligence, to introduce evidence that 
the defendant was in such condition at the time of the 
accident as usually results in negligent action. For a 
like reason, it was competent for the legislature to 
make it unlawful for an automobile to be driven by 
a person in such a condition. But, under the present 
status of our laws, and certainly under the issue 
made by the pleadings in this case, in a civil action 
for damages based upon the alleged negligent opera- 
tion of an automobile, the plaintiff cannot recover 
by merely proving that the driver was intoxicated. He 
must go further and prove actual negligence as the 
proximate cause of the damage, especially where, as 
here, the declaration is based on actual negligence and 
not on theoretical, or constructive, or statutory negli- 
gence. If a driver is really intoxicated, the plaintiff 
can usually find ample proof of actual negligence. But 
actual negligence still remains the basis of the civil ac- 
tion for damages, and should be both alleged and 
proven. 

For the reasons above given, the writer of this 
opinion, with whom the CHIEF JUSTICE and MR. 
JUSTICE WHITFIELD concur, consider that the giv- 
ing of the instruction attacked by the second assign- 
ment of error constituted reversible error, but inas- 
much as a majority of the court, for the reasons stat- 
ed in the separate opinions of MR. JUSTICE ELLIS 
and MR. JUSTICE STRUM, do not concur in this 
view, we will pass on to consider briefly the only re- 
maining assignment of error which we deem it neces- 
sary to discuss. 

The fifth assignment of error is based upon the 
court’s refusal to give the following charge requested 
by the defendant: 

“One of the two automobiles approaching 
each other on the highway cannot lawfully make 
a left turn directly into the path of the other, 
though place of turning is intersection of high- 
ways which it reached first, unless the other is 
sufficiently far away to enable turning automo- 
bile to pass in the clear, or unless visible signal 
was given of intention to so turn in time to 
enable the other to avoid collision.” 

This charge is sustained by the holding in Web- 
ber v. Park Auto Transportation Co., 244 Pac., 718. 
While a somewhat similar instruction was given by 
the trial judge in his general charge to the jury, the 
instruction so given did not meet the situation as pre- 
sented by the evidence in this case in that it was 
predicated upon the duty of an automobile driver in- 
tending to make a left turn when his car and the car 


coming from the opposite direction both reach the in- 
tersection “at the same time.” Here, the plaintiff’s 
car reached the intersection first, which makes some 
difference in the duty imposed. While this requested 
charge probably sets forth a correct general rule (un- 
less perhaps where one car had the right of way 
over the other) we cannot hold that its refusal in this 
case was reversible error, in view of the defendant’s 
own testimony, which shows that if the signal before 
turning had been made by plaintiff, it is extremely im- 
probable that he would have seen it. 

The judgment of the court below will therefore be 
affirmed. 

Affirmed. 

TERRELL, CJ., and WHITFIELD, J., concur. 

ELLIS, STRUM and BUFORD, JJ., concur spec- 
ially. 

Opinion filed October 9, 1929. 

A writ of error to the Circuit Court for Duval 
County, George Cooper Gibbs, Judge. 

George C. Bedell, for Plaintiff in Error; 

Edgar W. Waybright and James Royall, for De- 
fendant in Error. 

ELLIS, J., concurring. 

I dot not agree to the conclusion that the charge 
of the court criticized in the opinion was either a de- 
parture from the issues upon which the case was 
tried, or that it is susceptible to the construction that 
“driving of an automobile while intoxicated or under 
the influence of intoxicants is negligence per se.” 

The issues upon which the parties went to trial 
were: First, whether the defendant operated the auto- 
mobile he was driving in a careless and negligent 
manner proximately causing the injury; second, was 
the driver of plaintiff’s automobile guilty of negli- 
gence which was the proximate cause of the accident. 

Obviously the charge criticized did not affect the 
issue of contributory negligence, therefore it is in 
relation to the issue under the plea of not guilty that 
it should be discussed. The instruction referred to the 
statute denouncing the offense of driving an auto- 
mobile on the streets and thoroughfares by any one 
who is in an intoxicated condition. That reference to 
the statute was not erroneous and there was some 
evidence sufficient to go to the jury that the defendant 
was intoxicated. 

The second portion of the charge contained two 
propositions which the jury was required to find from 
the preponderance of the evidence to be established 
before a verdict could be rendered properly for the 
plaintiff because of the defendant’s intoxication. Those 
propositions were: First, that the defendant was un- 
der the influence of intoxicating liquors while driving 
the automobile at the time of collision and second, that 
such fact was the sole proximate cause of the acci- 
dent. 
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The driving of an automobile by a person under 
the influence of intoxicating liquors against the auto- 


mobile of another cannot be the sole proximate cause 


of actionable injury to the other automobile or oc- 
cupant without the element of negligence being pres- 
ent in the driver of the first vehicle. Whether the in- 
jury producing negligence was caused by intoxication 
of the driver is utterly immaterial. If negligence was 
caused by any condition the issue was sustained by 
the plaintiff. 

I think therefore that the charge criticized was 
without error and the interpretation placed upon it 
unjustified by the language in which it was cast. The 
judgment should be affirmed. 

STRUM, J., concurring specially. 

While intoxication of the operator of an automo- 
bile is always a relevant fact bearing upon the ques- 
tion of negligence, it is generally held that in the 
absence of a statute prohibiting the operation of an 
automobile while intoxicated . the mere operation of an 
automobile while in that condition, standing alone, 
does not constitute actionable negligence, the reason 
being that if notwithstanding his intoxication the con- 
duct of the driver measures up to the standard _re- 
quired by due care, intoxication alone, in the absence 
of acts constituting negligence in fact will not support 
the charge of negligence. In other words, in the ab- 
sence of statute, voluntary intoxication is not negli- 
gence per se. Powell v. Berry, 89 S. E. Rep. 753; L. R. 
A. 1917A 306; Packard v. O’Neill, 262 Pac. Rep. 881; 
Berry on Automobiles (6 Ed.) Secs. 167, 179. 

When there exists, however, a statute expressly 
prohibiting the operation of an automobile while in- 
toxicated and making such conduct a criminal mis- 
demeanor many courts hold that a violation of the 
statute is negligence per se, even though the statute 
does not in terms declare such conduct actionable civil 
negligence. Wise v. Schneider (Ala.), 88 South. Rep. 
662; Hudson v. State, 107 S. E. Rep. 94; Mitchell v. 
Churches, 206 Pac. Rep. 6; 36 A. L. R. 1132; Stein- 
krause v. Eckstein, 175 N. W. Rep. 988; Stewart v. 
Smith, 78 South. Rep. 724: 42 C. J. 898; 45 C. J. 714, 
et seq. 969; 20 R. C. L. 38. 

In my opinion, where such a statute exists the oper- 
ation of an automobile in violation thereof constitutes 
prima facie, but not conclusive, negligence for the pur- 
pose of determining civil liability, just as the viola- 
tion of other statutory or municipal regulations consti- 
tuing the “law of the road” is regarded as prima 
facie evidence of negligence. Such a statute is designed 
for the safety and protection of the public and its 
violation is prima facie evidence of negligence. See 
Hanson v. Kemmish, 208 N. W. Rep. 277, 45 A. L. 
R. 498; Berry on Automobiles (6th Ed.), Sec. 226. 
The driving of an automobile in violation of such a 
statute standing alone and without an affirmative 


showing of negligence in fact, is prima facie negligent 
because it is an act which is expressly forbidden by 
statute and therefore contrary to the public policy of 
the State. The effect of such a statute is to declare that 
by the very fact of his intoxicated condition a person is 
incapacitated from acting as an ordinary prudent per- 
son should act, and therefore as a matter of law he is at 
least prima facie guilty of negligence when he operates 
a vehicle in that condition. If the operation of such 
vehicle in the prohibited condition be the proximate 
cause of injury it is actionable. The negligence in such 
a case consists not of the mere fact of intoxication 
but of the operation of the vehicle contrary to a law 
designed for the safety and protection of other travel- 
ers and contrary to the public policy of the State as 
evidenced by the passage of the law. 

In the Georgia case of Powell v. Berry, supra, hold- 
ing that mere intoxication in a person driving an auto- 
mobile does not constitute actionable negligence per 
se in the absence of a showing of negligence in fact, 
there was apparently no statute prohibiting drunken 
driving. That case recognizes the rule, however, that 
if there is such a statute its violation constitutes ac- 
tionable negligence. 

Of course the rule that the driving of an automo- 
bile while intoxicated in violation of a statute prohibit- 
ing such conduct constitutes prima facie negligence 
does not abrogate or impair the doctrine of proximate 
cause. The negligence which consists of the operation 
of the vehicle in the prohibited condition must be the 
proximate cause of the injury complained of. Since 
the operation of the automobile in the prohibited con- 
dition, standing alone, is merely prima facie evidence 
of negligence, the defendant may show that notwith- 
standing his intoxication he exercised due care and 
was not in fact negligent. The burden of showing the 
latter facts, however, would be upon the defendant, 
and in the absence of such a showing, the plaintiff’s 
prima facie showing of negligence consisting of a vio- 
lation of the statute would stand. A conflict on the 
question would be for the jury to determine. 

Sec. 7749, G. C. L. 1927, provided that it shall be 
unlawful for any person while in an intoxicated con- 
dition or under the influence of intoxicating liquors 
to such an extent to deprive him of full possession of 
his normal faculties, to drive or operate an automo- 
bile over the highways of this State. Since there is 
some, though very slight, evidence that the defendant 
was intoxicated, which would be a violation of the 
statute and would prima facie constitute negligence 
and since the charge of the court embraced the propo- 
sition that the jury, before it could find for the plain- 
tiff, must find from the preponderance of the evi- 
dence, not only that the defendant was driving the 
automobile while in an intoxicated condition or un- 
der the influence of intoxicating liquors, but also that 
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the fact that the defendant was driving or operating 
the automobile while under the influence of intoxi- 
cating liquors was the sole proximate cause of the 
accident and the damage to the plaintiff flowing there- 
from, the giving of the charge was without error. 
Taken in connection with the court’s general charge 
upon the burden of proof and defining proximate 
cause, the charge complained of was not misleading. 

I am therefore of the opinion that the judgment 
should be affirmed. I concur in the opinion of Mr. 
Justice Brown except that portion thereof dealing 
with the correctness of the charge upon which my 
views are hereinabove discussed. 

BUFORD, J., concurs. 


HENRY BURKE. 


Appellant, 
Vv. DADE COUNTY. 
HARVEY WALLACE, 
Appellee. 


MATHEWS, Commissioner. 

The amended bill of complaint alleges the appellee 
on or about June 8th, 1925, agreed to purchase from 
the appellant certain lands in Dade County, Florida, 
at a purchase price of $34,000.00, payable one quarter 
cash, balance three years, six equal installments pay- 
able semi-annually. 

The contract consisted of certain letters and tele- 
grams written and signed by appellant offering said 
lands on above terms, which offer was accepted by ap- 
pellee and payments by him made thereon are alleged 
to have amounted to $14,233.33. 

Other material allegations of the bill are: That at 
the time of the negotiations appellant was only the 
equitable owner of said lands under an agreement to 
purchase from one Merrick and wife, which fact was 
not then known to appellee; that appellee has no muni- 
ment of title and no evidence of his purchase other 
than the original letters and telegrams set forth in the 
amended bill, and no instrument which he can place 
of record; that appellee has expected appellant to exe- 
cute and deliver proper instruments of title showing 
the facts and terms of purchase and appellee at one 
time requested appellant to merely turn over to him 
the contract between appellant and the Merricks, 
which appellant declined to do; “that defendant, has 
breached his contract in not executing and delivering 
to complainant. within a reasonable time, proper muni- 
ments of title’ and complainant elects to rescind the 
entire transaction and demands return of the money 
paid with interest. 

There was no agreement in the contract as made 
for execution by the parties of any further or other 
executory contract or sales agreement, and no agree- 
ment calling for an assignment to appellee of the con- 
tract of sale between appellant and the Merricks. 


Appellee in his pleadings does not ask for specific 
performance of the contract already made nor offer 
to pay the remaining money due and to become due 
under the contract. The amended bill after praying 
for process and answer prays that the contract be 
rescinded; that appellee be given a decree for all mon- 
eys paid on the contract with interest; that same be de- 
clared a lien on the lands, and for general relief. 

The appellant, omitting the formal parts, filed the 
following demurrer to the amended bill of complaint: 

1. There is no equity in the amended bill of com- 
plaint. 

2. It affirmatively appears that the complainant 
has an adequate remedy at law. 

3. The allegations of said amended bill of complaint 
are not sufficient to predicate the relief prayed for in 
said amended bill. 

4. The allegations of said amended bill of com- 
plaint fail to allege fraud and misrepresentation on the 
part of the defendant. 

5. It affirmatively appears from said amended bill 
of complaint that the complainant has complied with 
the Statute of Frauds. 

6. The allegations of said amended bill of complaint 
fail to show that the complainant has offered to do 
equity by tendering the balance remaining due and un- 
paid on alleged contract. 

7. The allegations of said amended bill of com- 
plaint consist only of matters of evidence and con- 
clusions of the pleader. 

8. It affirmatively appears from the allegations of 
said amended bill of complaint that the alleged con- 
tract referred to therein was an oral one. 

9. It affirmatively appears from the allegations 
of said amended bill of complaint that the complainant 
has never complied with the provisions and condi- 
tions of said alleged contract. 

The court below made an order overruling the de- 
murrer to the amended bill of complaint from which 
interlocutory order the defendant entered his appeal 
and assigns as error the order of the lower court in 
overruling the demurrer to the amended bill of 
complaint. 

The offer set forth in the letters and telegrams 
writen and signed by the appellant and the acceptance 
thereof and making of the initial payment thereunder 
by appellee constituted a contract between appellant 
and appellee which embodied all the essentials of a 
contract for sale of lands as required under the Statute 
of Frauds. Tucker v. Gray 82 Fla. 351; Sou. 158. 

In the absence of any agreement to the contrary 
the vendor need not have a good title at the time the 
contract is entered into. It is sufficient that the con- 
tract is made by the vendor in good faith and that he 
has such an interest in the subject matter of the con- 
tract, or is so situated with reference thereto that he 
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can convey a good title at the proper time. 29 Am. & 
Eng. Encye. Law (2d Ed.) 608. Sanford v. Cloud, 17 
Fla. 532. 

A vendor of lands under an executory contract of 
sale, in the absence of an agreement therefor, can not 
be required to acknowledge for record the contract al- 
ready made nor enter into another executory contract 
with the same parties covering the same subject mat- 
ter and upon the same terms and conditions so that 
same may be recorded or the buyer have in his pos- 
session a more detailed or explicit statement of the 
contract of sale existing between them. 

Where the vendor is not in default, the vendee, in 
the absence of fraud on the part of the vendor in mak- 
ing the contract or some agreement between the par- 
ties providing therefore, will not be permitted to re- 
scind and recover back money paid by him on the con- 
tract. Baston v. Clifford 68 Ill. 67; 18 Amer. Rep. 547. 

The amended bill of complaint is without equity 
and the interlocutory order of September 15, 1928, 
overruling the demurrer thereto is reversed. 

PER CURIAM. 

The record in this cause having been considered by 
the Court, and the foregoing opinion prepared under 
Chapter 14553, Acts of 1929, adopted by the Court as 
its opinion, it is considered, ordered and adjudged by 
the Court that the order of the Circuit Court in this 
cause overruling the demurrer to the bill of complaint 
be, and the same is hereby, reversed. 

TERRELL, C.J., and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed October 10, 1929. 

An appeal from the Circuit Court for Dade County; 
A. J. Rose, Judge. 

Willard & Knight, for Appellant; 

Goodloe Warden, Jr., for Appellee. 


WALTER GILBERT, 


Petitioner, 
v. HENDRY COUNTY. 
STATE OF FLORIDA, 
Respondent. 


DAVIS, Commissioner. 

The petition of Walter Gilbert prays for writ of 
certiorari to be issued out of this Court to the Clerk of 
the Circuit Court of Hendry County, commanding him 
to transmit to this Court a true copy of the record in 
the above cause. It is alleged in the petition that “an 
order has been entered by thé Judge of the Circuit 
Court of the Twelfth Judicial Circuit in and for Hen- 
dry County, Florida, affirming judgment of the Coun- 
ty Judge’s Court, when it appears that the record cer- 
tified to the Circuit Court did not show any entry of 
judgment in the lower court”. It is further alleged in 
the petition “that the action of the Circuit Judge afore- 


said in dismissing your petitioner’s appeal to said 
Court was clearly illegal’ etc. 

The common law writ of certiorari may be directed 
to inferior tribunals where it is shown that they have 
exceeded their jurisdiction or where they have pro- 
ceeded illegally and no appeal or writ of error will 
lie. A. C. L. Ry. Co. vs. Florida F. F. Co., 93 Fla. 161. 
See also F. E. C. Ry. Co. vs. George, 91 Fla. 42; Bur- 
ton vs. State, 74 Fla. 30, and authorities therein cited. 

Furthermore, it has been held by this Court in a 
number of cases that “in order to review and quash the 
proceedings of an inferior tribunal upon the common 
law writ of certiorari, the inferior tribunal must have 
proceeded in the case without jurisdiction, or its pro- 
cedure must have been clearly illegal, or unknown to 
the law, or essentially irregular.”” Hunt vs. City of 
Jacksonville, 34 Fla. 504; Jacksonville T. & K. W. Ry. 
vs. Bay 34 Fla. 389. 

If the record before the Circuit Court upon appeal 
from the County Judge’s Court of Hendry County fail- 
ed to show a judgment of conviction, the Circuit Court, 
as stated in J. T. & K. W. Ry. vs. Bay, 34 Fla. 395 
(text) “could not exercise its appellate authority to 
either affirm or reverse what had been done in the 
lower court’’, and, as was held in that case, the judg- 
ment of affirmance was such an essential irregularity 
and departure from prescribed rules of procedure as to 
require that it be quashed. See also Mattair vs. Furch- 
gott, 44 Fla. 620, 32 So. 925. 

If there was a dismissal of the appeal the action of 
the Circuit Judge was proper, inasmuch as the record 
before him did not show the judgment of the County 
Judge’s Court. J. T. & K. W. Ry. Co. vs. Bay, 34 Fla. 
389, 16 So. 290; Tunno vs. The International Ry. & 
S. S. Co., 34 Fla. 30, 16 So. 180; S. A. L. Ry. vs. Ben- 
nett, 47, Fla. 215, 36 So. 86; Jumeau, Admr., vs. Camp, 
48 Fla. 82, 37 So. 462. 

In the same case there should not be a judgment 
of affirmance and also an order of judgment dismiss- 
ing the appeal. 


If we test the petition by the allegations most un- 
favorable to the petitioner, we will have to conclude 
that the Circuit Judge dismissed the appeal, and the 
application for the writ must fail. 


In the instant case, the petition after showing the 
entry of an order “affirming judgment” of the Coun- 
ty Judge’s Court, further shows “that the action of 
the Circuit Judge aforesaid in dismissing your peti- 
tioner’s appeal to said court was clearly illegal”, there- 
by neutralizing the allegation about “affirming judg- 
ment”. J. T. etc. Ry. Co. vs. Thompson, 34 Fla. 346, 16 
So. 282; F. C. ete. R. Co. vs. Ashmore, 43 Fla. 272, 
32 So. 832; Hooper vs. Crane, 56 Fla. 395, 47 So. 992; 
Kirtons vs. A. C. L. Ry. Co., 57 Fla. 79, 49'So. 1024; 
A. F. Ins. Co. vs. King Lbr. etc. Co. 74 Fla. 130, 77 So. 
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168; Williams vs. Peninsular Grocery Co., 73 Fla. 937, 
75 So. 517. 

The petition does not set out the judgment of the 
Circuit Court. 

The writ of certiorari to review the proceedings of 
a lower court does not issue as a matter of right, but 
rests in the sound discretion of the court. The petition 
for the writ must make it appear that an illegal pro- 
ceeding appears by the face of the record complained 
of. Ex Parte Jones, 92 Fla. 1015, 110 So. 532; S. A. L. 
Ry. Co. vs. Ray 52 Fla. 634, 42 So. 714; State vs. L. O. 
P. & G. Ry. Co., 70 Fla. 564, 70 So. 550; First Nat. 
Bank vs. Gibbs, 78 Fla. 118, 82 So. 618. 

Because of the inconsistent allegations in the peti- 
tion herein referred to, the writ of certiorari should 
not issue and the application for it should be denied. 

PER CURIAM. 

The record in this cause having been considered by 
the Court, and the foregoing Opinion prepared under 
Chapter 14553, Acts of 1929, adopted by the Court as 
its Opinion, it is considered ordered and adjudged by 
the Court that the application for writ of certiorari 
herein be and the same is hereby denied. 

TERRELL, CJ. and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed October 10, 1929. 

An application for a writ of certiorari. 

Louis O. Gravely for Petitioner. 


WALTER GILBERT, 


Petitioner, 
CERTIORARI. 
STATE OF FLORIDA, 
Respondent. 


DAVIS, Commissioner. 

This is a petition for writ of certiorari which 
has been examined by the Court and found similar in 
all respects to the petition in Walter Gilbert vs. State 
of Florida which has been disposed of by opinion filed 
this date. The petition herein is therefore denied on 
authority of that case. 

PER CURIAM. 

The record in this cause having been considered 
by the Court, and the foregoing Opinion prepared 
under Chapter 14553, Acts of 1929, adopted by the 
Court as its Opinion, it is considered ordered and ad- 
judged by the Court that the application for writ of 
certiorari herein be and the same is hereby denied. 

TERRELL, C.J., and WHITFIELD, ELLIS, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed October 10, 1929. 

An application for a writ of certiorari, 

Louis C. Gravely for Petitioner, 


W. F. MORRIS, 
Plaintiff in Error, 


Criminal Court of Record 


PALM BEACH COUNTY. 
THE STATE OF FLORIDA, 


Defendant in Error. 


Vv. 


PER CURIAM. 

Writ of error was taken to a judgment of convic- 
tion rendered upon a verdict of “guilty of assault with 
intent to commit manslaughter.” The evidence is le- 
gally sufficient to sustain the verdict. The sentence 
is two year’s imprisonment in the State Penitentiary. 
See sections 7141, 7165 Compiled General Laws 1927. 
The information charges an assault “with a premed- 
itated design and intent* unlawfully to kill and mur- 
der”, and the evidence relates to an assault with in- 
tent to commit a homicide and not to an intent to com- 
mit any other felony, therefore the charges properly 
were upon the law as to assault with intent to commit 
murder or manslaughter, and not with intent to com- 
mit any other felony. Aggravated assault was not 
charged and the evidence showed a wounding as well 
as facts essential to the verdict found, therefore it was 
not reversible error to fail to charge on aggravated 
assault. Where the verdict is for a lesser offense it 
is not necessary to consider alleged errors in charges 
relating to a higher offense when the charges com- 
plained of could not have contributed to the convic- 
tion. Thomas v. State 47 Fla. 99, 36 So. 161. Likewise 
where the charge complained of related to a lesser 
offense than that found in the verdict. Marlow v. 
State 49 Fla. 7, 38 So. 653. 

The following charge was given by the court: 

“As I have stated, gentlemen, the gist of the of- 
fenses that I have just explained to you is the intent 
of the accused at the time of the alleged assault. You 
should always keep that in mind in your deliberations 
when you retire. However, the mere fact that death 
did not ensue, or the mere statement of the defendant 
that he did not intend to kill the prosecuting witness, 
would not justify the jury in themselves alone, in find- 
ing that the defendant did not intend to kill the prose- 
cuting witness. A man is presumed in law to intend 
the probable and natural consequences of his own un- 
lawful act; the intent must be shown beyond a reason- 
able doubt, but direct and positive testimony is not 
necessary to prove the intent—it may be inferred from 
the facts and circumstances shown by all the _ evi- 
dence.” 

While under the statute the court should charge 
upon the law of the case only, sections 4363, 8397 
Compiled General Laws 1927, the portion of the above 
charge relating to the effect of items of evidence, if 
erroneous, could not reasonably have injured the de- 
fendant in view of the evidence and of other charges 
given by the court. 


No material or prejudicial error is made to appear. 
Affirmed. 


WHITFIELD, PJ., and STRUM and BUFORD, JJ., 
concur. 

TERRELL, CJ., and ELLIS and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed October 10, 1929. 
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A writ of error to the Criminal Court of record 
for Palm Beach County, A. C. Hartridge, Judge. 

Edgar C. Thompson and Quincey & Rice, for Plain- 
tiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 
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_rooms are available at all times, without charge. 
Rates—$3.60 to $5.00 Single 
$5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 


RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM 
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